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REGULATORY IMPEDIMENTS TO JOB
CREATION

THURSDAY, FEBRUARY 10, 2011

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 9:50 a.m., in room
2167, Rayburn House Office Building, Hon. Darrell E. Issa (chair-
man of the committee) presiding.

Present: Representatives Issa, Burton, Mica, Turner, McHenry,
Jordan, Mack, Walberg, Lankford, Amash, Buerkle, Gosar, Lab-
rador, Meehan, DesdJarlais, Gowdy, Ross, Guinta, Farenthold,
Kelly, Cummings, Towns, Maloney, Norton, Kucinich, Tierney,
Clay, Lynch, Connolly, Quigley, Welch, Yarmuth, and Speier.

Staff present: Ali Ahmad, deputy press secretary; Kurt Bardella,
deputy communications director and spokesman; Brien A. Beattie,
Tyler Grimm, Ryan M. Hambleton, and Kristin L. Nelson, profes-
sional staff members; Michael R. Bebeau and Gwen D. Luzansky,
assistant clerks; Robert Borden, general counsel; Molly Boyl, par-
liamentarian; Lawrence J. Brady, staff director; Joseph A.
Brazauskas, Hudson T. Hollister, Sery E. Kim, and Jessica L.
Laux, counsels; Sharon Casey, senior assistant clerk; Katelyn E.
Christ, research analyst; Benjamin Stroud Cole, policy advisor and
investigative analyst; Drew Colliatie and Kate Dunbar, staff assist-
ants; John Cuaderes, deputy staff director; Adam P. Fromm, direc-
tor of Member liaison and floor operations; Linda Good, chief clerk;
Peter Haller, senior counsel; Frederick Hill, director of communica-
tions; Christopher Hixon, deputy chief counsel, oversight; Seamus
Kraft, director of digital strategy and press secretary; Justin
LoFranco and Cheyenne Steel, press assistants; Mark D. Marin,
senior professional staff member; Kristina M. Moore, senior coun-
sel; Laura L. Rush, deputy chief clerk; Krista Boyd and Brian
Quinn, minority counsels; Carla Hultberg, minority chief clerk; Lu-
cinda Lessley, minority policy director; Dave Rapallo, minority staff
director; Suzanne Sachsman Grooms, minority chief counsel; Mark
Stephenson, minority senior policy advisor/legislative director;
Eddie Walker, minority technology director; and Alex Wolf, minor-
ity professional staff member.

Chairman IssA. The committee will come to order.

I look forward to the hearing today and the witnesses fostering
a vigorous discussion. This hearing is intended to be a listening
session. We are not just saying we want to hear from you, we are
going to quickly get to you as quickly as possible. I want to be very
brief in my opening remarks.
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This is the, as most people know, the week of the hundredth an-
niversary of Ronald Reagan’s birth, so I think it is appropriate that
we remind us that regulatory impediments to job creation are not
a new phenomenon or a new challenge for America. To quote Ron-
ald Reagan, “now, so there will be no misunderstanding, It is not
my intention to do away with government; it is, rather, to make it
work, work with us, not over us; to stand by our side, not ride on
our back. Government can, and must, provide opportunity, not
smother it; foster productivity, not stifle it.”

There is nothing more important than putting today’s hearing in
the perspective that what was said more than 30 years ago by Ron-
ald Reagan is true today, and we hope to find a way to have regu-
latory reform keep America safe, while at the same time giving
Americans opportunities to get competitive jobs here and in export
around the world.

With that, I yield to the ranking member for his opening com-
ments.

Mr. CuUMMINGS. Thank you very much, Mr. Chairman, and thank
you for this hearing. In my district there are portions of the district
where unemployment is probably somewhere around 20, 25 per-
cent, so there is no one who is more concerned about the creation
of jobs than I am. And, as you know, I fully support a comprehen-
sive, and I emphasize comprehensive, review of regulations to
make them effective and efficient.

Like every Memberm of Congress, we were elected to create jobs.
No doubt about it. But we also swore an oath to protect the health
and safety and welfare of the American people. In my opinion, an
effective regulatory review should include several basic elements: it
should examine both costs and benefits, develop conclusions based
on solid data, facts, statistics, and seek input from a wide variety
of sources.

I think President Obama took a good first step last month when
he issued an executive order requiring agencies to examine the
costs and benefits of regulations to the overall economy, to small
businesses, and to American workers and families. Unfortunately,
the approach adopted by the committee to date falls short of this
standard, and I believe we need to take three key steps to be most
effective and efficient.

First, we need to expand the scope of our inquiry to include the
benefits of regulation, as well as the costs. We cannot do a legiti-
mate cost-benefit analysis by collecting information about the costs
alone. We also need to expand the groups we are seeking input
from beyond those who want the repeal of regulations.

For example, no letters were sent to the Council of Institutional
Investors, which supported financial protections in the Wall Street
reform bill, or to the American Businesses for Clean Energy, which
represents more than 60,000 small and large U.S. companies and
believes reducing pollution is a “wise investment for long-term eco-
nomic growth.”

Second, we need to base our conclusions on facts instead of rhet-
oric. The country lost 8 million jobs during this recession primarily
because the financial industry was inadequately regulated for dec-
ades, not because of over-regulation.
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Third, we need to separate genuine reform proposals from self-
serving advocacy. Many corporations that submitted responses to
the committee had skyrocketing profits over the past 2 years. For
example, ConocoPhillips profits increased from $4.4 billion to $11.4
billion; Boeing profits increased from $1.3 billion to $3.3 billion;
American Express profits increased from $2.1 billion to $4 billion;
Chevron’s profits increased from $10%2 billion to $19 billion. That
is just over the last 2 years. Yet, a lot of the responses we received
had nothing to do with creating jobs.

Companies proposed repealing the following, they wanted to re-
peal these, Mr. Chairman: requiring CEOs to disclose their com-
pensation; they wanted to repeal this, give shareholders greater
input on executive pay and golden parachutes; they wanted to re-
peal allowing the return of bonuses when corporate earnings are
inflated.

And this is one that you are interested in, Mr. Chairman. They
wanted to repeal this, encouraging whistleblowers to report abuses
to the SEC. And they wanted to do something else. They wanted
to repeal requiring all companies to disclose payments to foreign
governments.

The bottom line is this: we all, and I emphasize that, we all sup-
port a balanced review of regulations. But this committee won’t be
effective if its work is incomplete, highlights only costs, ignores the
benefits, and puts corporate interests above the health, safety, and
welfare of the American people.

To conclude, Mr. Chairman, I ask that we focus not just on regu-
lations, but on broad bipartisan initiatives to promote economic
growth. On January 26th the president of the U.S. Chamber of
Commerce, Thomas Donahue, and the AFL-CIO head, Richard
Trumka, issued a rare joint statement. They applauded President
Obama’s proposal in the State of the Union to create jobs by invest-
ing in our Nation’s infrastructure.

I ask unanimous consent to place into the record a letter I sent
this morning requesting that our next hearing focus on this biparti-
san proposal and asking that we invite the Chamber and the AFL-
CIO and the Transportation Secretary LaHood to testify before this
committee about creating jobs. By working together, we can help
create jobs while protecting the health, safety, and welfare of all
Americans.

And with that, Mr. Chairman, I yield back.

[The information referred to follows:]
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February 10, 2011

The Honorable Darrell E. Issa

Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

ELLIAH E. CUMMINGS, MARYLAND.
RANKING MINGRITY MEMBER

EDOLPHUS TOWNS, NEW Y0RK

CAROLYN 5 ALONEY, KEW varK

CLENoR Rotiats RORTON,
DISTRICT OF COLUMBIA

DENIIS . KUCINICH,

D . TERNEY, MASSACHUSETTS

WM, LACY CLAY, BUSSOURL

STEPHEN £, LYNCH, MASSACHUSETTS

COOPER, TENNESSEE
GERALD £, CONNOLLY, VHGINIA
MIKE QUIBLEY. HLUNOIS
DANRY K. DAVS, LLINOIS.

I

PETER WELCH, VERMONT

JOHN A, YABNUTR, KENTUCKY
CHRISTOPHER §. MURPHY, CONNECTIEUT
JACKIE SPEIER, CALIPORNIA

In his State of the Union address last month, President Obama proposed a new initiative
to create jobs and strengthen the economy by investing in America’s infrastructure. On January
26, the U.S. Chamber of Commerce and the AFL-CIO issued a rare joint statement applauding
the President’s proposal. They stated:

Whether it is building roads, bridges/ high-speed broadband, energy systems and schools,
these projects not only create jobs and demand for businesses, they are an investment m
building the modern infrastructure our country needs to compete in a global economy.'

For these reasons, [ am writing to request that our Commxttee s next hearing focus on
proposals to promote economic growth by investing in our nation’s infrastructure. For this
hearing, I propose that we invite three witnesses:

. Thomas J. Dohohoe
President and CEO
U.S. Chamber of Commerce

. Richard Trumka

President
AFL-CIO

. The Honorable Ray LaHood -

Secretary

U.S. Depariment of Transportation

! Donohue and Trumka Issue Joint Statement on SOTU, U.S. Chamber of Commerce
(Jan, 26, 2011) (online at www.uschamber.com/press/releases/2011/january/ donohue-and-
trumka-issue-joint-statement-sotu),
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In my opinion, these are exactly the kinds of bipartisan, constructive initiatives our
Committee and Congress should support. Additionally, the Committee will be able to examine
these issues within the context of the President’s 2012 budget, due to be released Monday,
February 14, 2011. This Committee is-uniquely positioned to approach these challengesina
manner that will cultivate real solutions, and I look forward to doing so.

Sincerely,

Elijah ummings
Ranking Member
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Chairman IssA. And I ask unanimous consent. Any objections?
[No response.]

Chairman ISsSA. Then your statement will be placed in the record.
Mr. CuMMINGS. Thank you very much, Mr. Chairman.

[The prepared statement of Hon. Elijah E. Cummings follows:]
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Opening Statement

Hearing on Regulatory Impediments to Job Creation

Rep. Elijah Cummings
Ranking Minority Member

February 10, 2011
Thank you, Mr. Chairman,

As you know, I fully support a comprehensive review of regulations to make them more
effective and efficient. Like every Member of Congress, I was elected to create jobs. But I also
swore an oath to protect the health and safety of the American people.

In my opinion, an effective regulatory review should include several basic elements, It
should examine both costs and benefits, develop conclusions based on solid data, and seek input
from a wide variety of sources.

I think President Obama took a good first step last month when he issued an executive
order requiring agencies to examine the costs and benefits of regulations to the overall economy,
to small businesses, and to American workers and families.

Unfortunately, the approach adopted by the Committee to date falls short of this standard,
and I believe we need to take three key steps to be effective.

First, we need to expand the scope of our inquiry to include the benefits of regulation, as
well as the costs. We cannot do a legitimate cost-benefit analysis by collecting information
about the costs alone.

We also need to expand the groups we are seeking input from beyond those who want to
repeal regulations.

For example, no letters were sent to the Council of Institutional Investors, which
supported financial protections in the Wall Street Reform bill, or to American Businesses for
Clean Energy, which represents more than 60,000 small and large U.S. companies that believe
reducing pollution is a “wise investment for long-term economic growth.”
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Second, we need to base our conclusions on facts instead of rhetoric. The country lost
eight million jobs during this recession primarily because the financial industry was inadequately
regulated for decades, not because of over-regulation.

Third, we need to separate genuine reform proposals from self-serving advocacy. Many
corporations that submitted responses to the Committee had skyrocketing profits over the past
two years. For example:

» ConocoPhillips’ profits increased from $4.4 billion to $11.4 billion;

+ Boeing’s profits increased from $1.3 billion to $3.3 billion;

+ American Express’ profits increased from $2.1 billion to $4 billion; and
« Chevron’s profits increased from $10.5 billion to $19 billion,

Yet a lot of the responses we received had nothing to do with creating jobs. Companies
proposed repealing provisions that:

+ require CEOs to disclose their compensation;

« give shareholders greater input on executive pay and golden parachutes;
+ allow the return of bonuses when corporate earnings are inflated;

* encourage whistleblowers to report abuses to the SEC; and

* require oil companies to disclose payments to foreign governments.

The bottom line is this. We all support a balanced review of regulations. But this
Committee won’t be effective if its work is incomplete, highlights only costs, ignores the
benefits, and puts corporate interests above the health and safety of American families.

To conclude, Mr, Chairman, I ask that we focus not just on regulations, but on broad,
bipartisan initiatives to promote economic growth. .

On January 26, the presidents of the U.S. Chamber of Cbmmerce, Thomas Donohue, and
the AFL-CIO, Richard Trumka, issued a rare joint statement applauding President Obama’s
proposal in the State of the Union to create jobs by investing in our nation’s infrastructure.

1 ask unanimous consent to place into the record a letter I sent this morning requesting
that our next hearing focus on this bipartisan proposal and asking that we invite the Chamber, the
AFL-CIO, and Transportation Secretary LaHood to testify before the Committee.

By working together, we can help create jobs while protecting the health, safety, and
welfare of American families.
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Chairman IssA. I thank the gentleman.

Members will have 7 days to submit opening statements, includ-
ing extraneous material, for the record.

We will now recognize our first panel. Mr. Harry Alford is presi-
dent and CEO of the National Black Chamber of Commerce, an as-
sociation representing 95,000 black-owned businesses and dedi-
cated to the economic empowerment of the African-American com-
munities.

Mr. Michael Fredrich is president of MCM Composites, LLC, lim-
ited liability corporation, I trust, in your State, a not to large con-
glomerate, if you will, doing custom thermal set molding shop in
Manitowoc, WI that employs 60 workers and has been in business
for 30 years.

Mr. Jack Buschur is president of Buschur Electric, a full-service
electrical contractor located in Minster, and I think that is Mr. Jor-
dan’s, Ohio that serves residential, commercial, industrial, institu-
tional, and farm markets.

Mr. Jay Timmons is president and CEO of the National Associa-
tion of Manufacturers, which represents manufacturers in every in-
dustrial sector in all 50 States.

And Ambassador Tom Nassif is president and CEO of the West-
ern Growers Association, an agricultural trade association with
3,000 members who grow, pack, and ship 90 percent of the fresh
vegetables and 70 percent of the fresh fruit in Arizona and Califor-
nia.

I thank the gentlemen and I ask that you all rise. As is the rule
of this committee, all witnesses are required to be sworn in. Would
you please raise your right hands?

[Witnesses sworn.]

Chairman IssA. Let the record show they all answered in the af-
firmative. Please be seated.

I will eventually get to where I can do that by heart.

We want to allow time for all the Members here today to ask
questions after they have listened to you, so I would ask that all
witnesses try to limit, regardless of the length of their opening
statement in writing, to 5 minutes. Your entire statement will be
placed in the record when, as my predecessor, Mr. Towns, would
say, in America we all know that green means go, yellow means
caution, and red means stop. So please observe that.

Mr. Timmons.

STATEMENTS OF JAY TIMMONS, CEO, NATIONAL ASSOCIATION
OF MANUFACTURERS; TOM NASSIF, PRESIDENT AND CEO,
WESTERN GROWERS ASSOCIATION; HARRY ALFORD, CEO,
BLACK CHAMBER OF COMMERCE; MICHAEL J. FREDRICH,
PRESIDENT, MCM COMPOSITES, LLC; AND JACK BUSCHUR,
BUSCHUR ELECTRIC

STATEMENT OF JAY TIMMONS

Mr. TiMMONS. Chairman Issa, Ranking Member Cummings, and
members of the committee, the National Association of Manufac-
turers is the largest manufacturing trade association in the United
States and we represent 11,000 companies, 90 percent of which are
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small and medium sized enterprises, and we have 12 million Amer-
icans that we represent who are employed in manufacturing.

Manufacturing means jobs. This year, in January, manufacturing
added 49,000 jobs, the most in a single month since August 1998.
In 2010, the United States finished with a net gain of 136,00 man-
ufacturing jobs. These are positive developments, indeed, but last
year’s employment gains still represented a return of just 6.2 per-
cent of the 2.2 million manufacturing jobs that were lost during the
past recession. And even for our member companies who are in-
vesting and expanding, regulatory uncertainty and costs discourage
the addition of new employees.

We must always remember that manufacturers in the United
States face fierce competition from countries around the world.
Every million dollars or, what is more likely, billion dollars of new
regulatory costs that the Federal Government imposes on a manu-
facturer in California or in Maryland has a negative impact on
their competitiveness.

My written testimony goes into some detail, so please allow me
to just highlight a few examples. For example, OSHA, last year,
proposed a new plan to regulate workplace noise. Even if earplugs
effectively protected employees from hearing loss, OSHA wanted
companies to install new equipment and structures. In short, rath-
er than spending thousands of dollars annually on hearing protec-
tion that actually worked, OSHA would have forced companies to
spend millions of dollars to achieve the same results. One of our
larger member companies estimated that their costs would have
reached $1 billion nationally, a billion dollars that could be more
productively used for research and development, capital invest-
ment, or jobs.

Now, thankfully, OSHA has withdrawn that particular plan in
response to strong opposition from employers, but in another exam-
ple, more than any other agency, the Environmental Protection
Agency alarms manufacturers. Just 2 years after the EPA imposed
extremely stringent limits on ground level ozone emissions, the
agency proposed even more drastic rules. According to a recent
study by the Manufacturers Alliance, making the current standard
more stringent would cost 7.3 million jobs by 2020 and add $1 tril-
lion in new regulatory burdens between 2020 and 2030. Many cit-
ies and counties in our Nation would instantaneously be in viola-
tion of the requirements of the Clean Air Act, choking off economic
growth in countless communities nationwide.

Another example: the EPA has targeted critical equipment for
manufacturers, the industrial boiler, for new emission limits that
are harsh, inflexible, and potentially unattainable. According to a
study by the Council of Industrial Boiler Owners, for every $1 bil-
lion spent on complying with these so-called Boiler MACT rules,
16,000 jobs would be put at risk and the U.S. gross domestic prod-
uct could fall by $1.2 billion. Manufacturers of chemical, pulp, and
paper products would be especially hit hard.

And finally, of course, there is the extraordinary proposal by the
EPA to regulate greenhouse gas emissions. The EPA wants to ease
into this new regime by limiting COso emissions from refineries
and powerplants.
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Mr. Chairman, some people believe that massively higher energy
costs are a good thing, but manufacturers, who use a third of the
electricity generated in this country, tend to believe otherwise. We
understand that higher costs are passed on to consumers and high-
er costs makes the United States a less attractive place to do busi-
ness. Jobs disappear; communities suffer. Our analysis of the Wax-
man-Markey cap-and-trade bill from the last Congress projected a
half trillion dollar decline in GDP through 2030 and the loss of 2
million jobs.

Manufacturers welcome President Obama’s recent Executive
order calling for a review of agency regulations for their costs and
effectiveness. We appreciate the administration’s recognition of the
impact of regulations on jobs, the economy, and small business.
The next step must be to act on this recognition, to withdraw or
modify burdensome regulations.

There is not one of us sitting here today who doesn’t want to ex-
pand private sector employment to create good jobs for every work-
er who wants one. Any differences that we may have had is really
in approach and in perspective. Today I give you the perspective
of manufacturers, the men and women responsible for 12 million
jobs in the United States, the employers who want to do more but
who operate in the real world of unceasing global competition. For
America and its manufacturers to succeed in this world, these reg-
ulatory burdens must be replaced by realism and their costs re-
placed by common sense.

I thank you very much, Mr. Chairman and members of the com-
mittee.

[The prepared statement of Mr. Timmons follows:]



12

COMMENTS OF THE NATIONAL ASSOCIATION OF MANUFACTURERS
BEFORE THE

COMMITTEE ON OVERSIGHT & GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES

FEBRUARY 10, 2011

Chairman Issa, Ranking Member Cummings and members of the Committee on
Oversight & Government Reform, thank you for the opportunity to testify before you
foday about the impact of regulation on job creation and the economy.

My name is Jay Timmons, and | am president and CEOQ of the National
Association of Manufacturers (NAM). The NAM is the nation’s largest manufacturing
trade association, representing manufacturers in every industrial sector and in all 50
states. Manufacturing has a presence in every single congressional district providing
good, high-paying jobs. The United States is the worid’s largest manufacturing economy.
it produces $1.6 trillion of value each year, or 11.2 percent of GDP, and employs nearly
12 million Americans working directly in manufacturing.

This is my first opportunity to testify before a congressional committee since |
assumed my duties as president of the NAM in January. Manufacturing is deeply
important to me personally as well as professionally. During the Great Depression, my
grandfather stood in line for months to get a job at a local manufacturing plant in
Chillicothe, Ohio. It was that job, and manufacturing jobs like it, that helped create and
strengthen the middle class in this couniry and made it possible for my own family to

succeed. In my current role, it is my honor and privilege to fight for the opportunity for
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other families to hold good-paying manufacturing jobs like the one my grandfather was
so determined to get decades ago.

On behalf of the NAM and the millions of men and women working in
manufacturing in the United States, | wish o express my support for your efforts to bring
greater oversight to the cumulative burden of regulation the economy now faces and to
examine the specific costly proposals coming from this and previous administrations.

Manufacturing has been deeply affected by the most recent recession. This
sector lost 2.2 million jobs since the recession began in December 2007. The United
States finished the year with a net gain of 136,000 manufacturing jobs —~ a definitive
positive, yet only 6.2 percent of the sector’s total losses in the recession. To regain
manufacturing momentum and encourage hiring, the United States needs not just
improved economic conditions but also government policies more attuned to the realities
of global competition. It is because of the significant challenges affecting manufacturing
in the United States that the NAM developed a strategy to enhance our growth,

The NAM published its “Manufacturing Strategy for Jobs and a Competitive
America” in June of last year. In that strategy, we identified three overarching objectives:
1) fo be the best country in the world to headquarter a company; 2) to be the best
country in the world to do the bulk of a company’s research and development; and 3) to
be a great place to manufacture goods and export products. To achieve those
objectives, we need sound policies in taxation, energy, labor, trade, health care,
education and, certainly, regulation.

Unfortunately, over the last two years, we have not seen sensible and cost-
beneficial regulation being proposed by government agencies. On the contrary, an
aggressive federal bureaucracy has imposed unworkable and excessive regulations with

little regard for their impact on job creation and the economy. This hearing is critically
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important to help change the dynamic among the regulators and to bring accountability
fo the Executive Branch.

The NAM welcomed the very clear, new direction on regulation announced by
President Obama in his op-ed in The Wall Street Journal, through his Executive Order
13563 and his memorandum on small business regulatory flexibility.

With that new direction, a clean-up of sorts is necessary. Congress and the
Administration should scrutinize the past two years of regulations and those currently
under consideration to determine if they are consistent with a national mission of jobs
and economic growth. We must note that some agencies are guilty of an agenda of
overreach and insensitivity to costs and small businesses.

One particularly striking example of the overreach is the recent attempt by the
Occupational Safety and Health Administration (OSHA) to reinterpret the definition of
“feasible administrative or engineering controls” with regard to noise standards.
Manufacturing facilities can be noisy places with the shaping and machining of metal,
welding, cutting and other processes. The safety of our workers is a critical responsibility
of manufacturers, both as a moral duty but also to preserve the effectiveness of those
workers. It is in our best interests to take care of our employees, and that includes
protecting their hearing.

Since 1983, OSHA has had an enforcement policy that accepted employers’ use
of personal protective equipment, such as ear plugs and other ear protection along with
a hearing conservation program, when it is less costly than administrative or engineering
controls. This reasonable approach means manufacturers did not have to redesign
facilities, buy costly new systems or get rid of expensive machines if workers could be
protected with personal protective equipment. OSHA set a standard and expected

employers to use the most cost-effective approach. This is not radical and, in fact, is
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exactly the kind of common-sense approach embodied in the President’s new Executive
Order 13563.

The new Executive Order suggests that benefits must justify costs, that
regulations should be tailored to impose the least burden on society, that the regulatory
option chosen should create the most net benefits, and that performance objectives
should guide the rules rather than a particular method of compliance. In October, OSHA
proposed to do the exact opposite of those principles by reinterpreting the word
“feasible” with regard to this standard from cost-beneficial to achievable “if they will not
threaten the employer’s ability to remain in business.” So instead of this being a
discussion of whether regulations affect job creation, OSHA demands that a company
demonstrate it would go out of business if it had to use more costly methods. There is no
indication that the more costly methods would better protect workers, just that the
agency feels it has the authority to impose them.

This is an example of bureaucratic inflexibility and excess on the part of OSHA,
directly contrasting the principles the President has outlined to be sensitive fo the impact
of regulations on jobs, the economy and especially small businesses. We have been
gathering data from our members on the potential costs of this reinterpretation of the
word “feasible”, and our preliminary findings are that the range of costs imposed on
businesses is from hundreds of thousands of dollars for the smallest of companies,
millions of dollars for many medium-sized operations, to one company's estimate of a

one billion dollar compliance cost. Now, these costs might not put every one of those

companies out of business, but the new demands would divert scarce capital while
providing no new benefit to our workers. How could any government agency think this
made sense? How could any government agency not appreciate the fragility of the

economic recovery and what this would do to job creation?
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Thankfully, OSHA withdrew this proposal on January 19 of this year, just one day
after publication of the President’s new Executive Order. OSHA has decided to suspend
work on this proposal while it investigates other options to achieve its objectives, but it
has not pledged to eliminate this option from future consideration. Congressional
oversight is still crucial to make sure this bad idea does not re-emerge.

In the same press release announcing the withdrawal, OSHA reminds small
businesses of its on-site consultation program that offers free and confidential advice to
help make workplaces safer. What the release fails to mention is that OSHA is in the
process of proposing amendments to that program that would remove the "wall of
separation” between the consultation program and the enforcement staff. OSHA'’s
actions here will only serve to discourage small businesses from participating in this
successful program by making it more likely that a confidential consultation will turn into
a surprise enforcement referral for something that does not present an imminent danger.
OSHA is headed in the wrong direction with yet another proposal and needs Congress
and other stakeholders to help right the ship.

The Environment Protection Agency (EPA) is also a significant contributor to
costly and unnecessary burdens placed on the economy. The burden of environmental
regulation falls disproportionately on manufacturers and is heaviest on small
manufacturers because the compliance costs are not affected by economies of scale.
Even our smallest members require one or two staff dedicated full-time to regulatory
compliance, especially for environmental regulations. Often, manufacturers feel
compelled to hire additional expensive consultants to help stay abreast of all the new
and changing requirements. But this is just one part of the challenge facing
manufacturers.

The EPA has been embarked on a decades-long process to implement the Clean
Air Act and its amendments. There is no doubt that enormous benefits have been

6
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brought o our nation from efforts to improve air quality. But the continued ratcheting
down of emission limits produces diminishing returns at far higher marginal costs. This
means that each new air rule will have a greater impact on job creation than those in the
past.

Costs of pollution abatement are capital intensive. In a time of economic recovery
where capital is extremely scarce, every dollar diverted from productive use creates
additional pressure to reduce labor costs. And when commodities and other
manufacturing inputs are increasing in costs, even more pressure builds to squeeze
labor costs. In this environment, it is very clear that unnecessary or cost-ineffective
regulation will dampen economic growth and will continue to hold down job creation. For
some firms it will be the final marginal straw that destroys the whole business.

That is why it is so shocking that the EPA decided to take a Bush Administration
rule that was enormously costly, the National Ambient Air Quality Standard (NAAQS) for
Ozone, and propose making it even more stringent and costly. One study by the
Manufacturers Allliance/MAP! estimated the most stringent proposal would result in the
loss of 7.3 million jobs by 2020 and add $1 trillion in new regulatory costs per year
between 2020 and 2030. We have a short reprieve from this rule because the EPA has
delayed its final proposal until July. But Congress must work with the EPA to stop the
agency from making a $1 trillion mistake.

If the traditional challenges with air quality regulations were not enough to
discourage manufacturers from hiring new employees or investing in new equipment,
then the decision to regulate carbon dioxide (CO;) as a pollutant under the Clean Air Act
certainly will. This is unlike any regulation manufacturers have ever experienced. In the
past, technology has helped to develop cheaper methods to “scrub” pollutants from our
smokestacks. But CO; cannot be scrubbed from emissions; it can only be reduced
through reductions in output or fuel switching. The easiest way to reduce CO,from

7
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stationary sources is to reduce economic output. That is a recipe for job losses. And
although these regulations start with the largest facilities, the stage has been set to
regulate even the smallest manufacturers. The possibility creates an overhang of
uncertainty that casts a dark shadow on the future of manufacturing in this country.
Congress must act quickly to eliminate this threat and reclaim its authority to determine
how CO;, will be regulated and stop the EPA from abusing the intent of the Clean Air Act
for this purpose.

The cumulative burden of these new and costly regulations is nearing a tipping
point. The 112" Congress has the ability to recognize the dangerous course we are on
and to change it before it is too late for our economy and the American worker. This
Committee enjoys a unique jurisdictional mandate to look over the entirety of the federal
government and its regulatory programs. Only through a wide focus can the true scope
of the impacts on manufacturing and job creation be seen clearly. We weicome your
commitment to this effort. And we welcome the President’'s expressed commitment to be
sensitive toward the impact of future regulations. But looking forward is not enough. For
the sake of economic vitality, an emphasis on reasonable regulation must also examine

recently contemplated, proposed and finalized rules.

Allow me to reiterate manufacturers’ concerns with several additional regulatory
programs that have not been sufficiently rethought or that are still headed in a troubling

direction.

EPA Boiler MACT
The EPA has proposed a rule that would establish more stringent emissions
standards on industrial and commercial boilers and process heaters (i.e. Boiler MACT).

This broad-reaching proposal could cost manufacturers more than $20 billion in

8
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compliance costs and place hundreds of thousands of jobs in jeopardy. Furthermore, as
the NAM has communicated to the EPA, the proposed standards could almost never be
achieved by any single, real-world source. In December 2010, the EPA asked the
federal District Court for the District of Columbia for an extension to re-propose the rule,
take industry comments and then finalize the package by April 2012. The court recently
rejected this extension and the final rule is expected to be published by February 21,
2011. Unless Congress intervenes, we are likely to see a rule that neither the

Administration nor industry wants finalized or implemented.

SEC/CFTC Derivatives Regulation

As end-users of over-the-counter (OTC) derivatives to manage risk,
manufacturers in the United States have a strong interest in the implementation of the
new rules on OTC derivatives in the Dodd-Frank Act. In drafting these regulations, we
urge the Commodity Futures Trading Commission {CFTC) and the Securities and
Exchange Commission (SEC) to avoid any new regulations on derivatives that could
inadvertently harm economic growth. In particular, it is crucial that new regulations on
derivatives include a strong and workable exemption for those end-users, like
manufacturers, that use derivatives to hedge commercial risk. Rules that impose margin
requirements on manufacturers or that impose financial regulation (such as a swap
dealer or major swap participant) on non-financial businesses, could seriously harm the
recovery by diverting companies’ financial resources from much-needed business
investment and job retention and creation. Similarly, regulations that make hedging too
expensive will place manufacturers in the uncomfortable position of either having to
divert additional money away from production or discontinue hedging business risk,
which would require liabilities to reappear on corporate balance sheets, driving up the

cost of capital.
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SEC Special Disclosures Section 1502 (Conflict Minerals)

The Manufacturers support the underlying goal of Sec. 1502 to address the
atrocities occurring in the Democratic Republic of Congo (DRC) and adjoining countries
and are working with other stakeholders to help resolve the problem. We encourage the
SEC to implement Sec. 1502 in a manner consistent with the realities of global supply
chains and that acknowledges the facts on the ground in the DRC as well as the limited
control downstream users have on the refiners/smelters and mines. A successful
outcome is one that achieves the goals of the statute without unduly burdening
legitimate trade. The NAM acknowledges the challenges involved with achieving this
outcome and encourages the SEC to work with all affected industries to understand how
the requirements can be realistically implemented across supply chains. The wrong path

on this rulemaking could end up costing industries more than $11 billion to comply.

QOSHA Iniury and lliness Protection Program

OSHA is developing a new regulation that would mandate a standard for
employers’ safety and health programs, referred to as an Injury and liiness Prevention
Program (12P2). Such a concept is expected to be proposed in the spring of 2011 and
would have a major impact on all aspects of both workplace safety enforcement and the
promulgation of new regulations. We are concerned that this new proposal may not take
into account the efforts by employers who already have effective safety and health
programs in place or how this new mandate would disrupt safety programs that have
achieved measurable successes. Based on preliminary information from OSHA, this
proposal may allow OSHA investigators to substitute their judgment of the employer’s

ptan on how to achieve compliance and whether some “injury” in the workplace should
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have been addressed in some way, even if these conditions were reguiated under a

specific standard or did not amount to a “significant risk” as required under the OSH Act.

Commerce/State/Defense Export Control Regulations

U.S. export control regulations have not been significantly revised since the Cold
War. The resuit is a system that no longer fully protects our national security, has not
kept up with accelerating technological change and does not function with the efficiency
and transparency needed to keep the United States competitive in the global
marketplace. The current regulations are eroding America’s global technology
leadership, harming the defense industrial base and costing U.S. jobs. Recent studies by
the National Academies of Science and the Defense Science Board have concluded that
the current export control regulations and system pose a threat to national security.

The Milken Institute estimates that if the export control regulations are
modernized, U.S. high-tech exports could increase by $60 billion, resulting in 350,000
new jobs. Modernization will enhance the government’s ability to protect national
security interests while removing the burdens and disadvantages placed on U.S. high-
technology manufacturers. The government should thoroughly modernize export
controls to strengthen the industrial base, enhance national security and improve
economic competitiveness. In this area, we applaud the Obama Administration for the
steps it has taken thus far to modernize the export control system, but more is needed to

improve the system in 2011 to protect manufacturing jobs.

DOT Transportation of Lithium Batteries Rulemaking

The Department of Transportation’s (DOT) Pipeline and Hazardous Materials
Safety Administration (PHMSA) proposed new shipping and handling requirements for
the transportation of lithium ion and lithium metal batteries in January 2010. The rule
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mandates changes in the way lithium batteries and cells and products containing these
batteries are transported in passenger and cargo aircraft. Of note, the PHMSA rejected
all requests for extensions of the comment period and has severely limited industry input
and technical discussions in what is an extremely complicated proposal, in the process
creating serious inconsistencies between international and U.S. aviation regulations. The
proposed rule applies to a variety of products and manufactured goods ranging from
everyday consumer items to implantable medical devices. Billions of lithium batteries
and products containing them are shipped annually by air without incident. The costs of
the current proposal are conservatively estimated at $1 billion annually. if implemented
as currently written, manufacturers will face reductions in existing air freight capacity,
new costs associated with massive supply chain redesigns, additionat training costs,
inefficiencies that could cause confusion with international partners that adhere to
alternate standards and lost business to foreign companies not subject to these
proposed rules. Manufacturers strongly support a rule that instead achieves
harmonization with internationally agreed-upon requirements for lithium battery

transport.

DOT Hours of Service Rulemaking

The DOT's Federal Motor Carrier Safety Administration (FMCSA) has announced
changes to the trucking hours of service rules first implemented in 2004. It has proposed
to reduce well-established 11-hour driving and 14-hour on-duty times for truckers and to
introduce new rest mandates. Over the past six years, driver and motor carrier safety
performance has improved, and truck-involved fatalities and injuries have markedly
declined. For manufacturers and those dependent on a healthy manufacturing economy,
changes fo the rule will have major impacts on distribution patterns, supply chains, just-
in-time delivery standards, trucking capacity and ultimately will add operational costs to

12
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be borne by shippers and motor carriers. In 2005, the American Trucking Association
estimated that reducing the driving time by one hour and eliminating the 34-hour restart
provision would cost affected industries more than $2 billion. While the DOT is adhering
to the terms of a 2009 court negotiated settlement reached with Public Citizen by
reviewing and reconsidering the 2008 Final Rule on Hours of Service, the Department is
not obligated to alter the rule. The Department’s recent public commentary on poor truck
driver health and longevity is drawing some concern because the scientific data to justify
a change in the current rule is not strong. Approximately 80 percent of the nation’s

freight by value moves by truck.

CPSC Product Safety Information Database

In 2008, Congress passed and the President signed the Consumer Product
Safety Improvement Act (CPSIA), which, among other provisions, directed the
Consumer Product Safety Commission (CPSC) to produce a product safety database
that would provide consumers with a meaningful tool to research product safety
information that is accurate and includes first-hand reports from consumers and public
safety entities. Significant debate took place in Congress on the appropriate types of
reporters to include in the database. The final CPSC rule, however, recognized that
Congress provided an exhaustive list of reporters but strains credulity by expanding the
definitions of consumers and public safety entities beyond their clear public meaning and
the intent of the drafters of the legislation. The rule redefined the terms “consumer” to
include trial attorneys and public safety entities to include “consumer advocacy
organizations.” As a result, the database could be filled with bogus reports inspired by
political or financial motives rather than safety.

Congress also struck an appropriate balance between the speed of publication of
reports and the desire for accuracy as well as the protection of confidential business

13
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information. The final rule provided for no such balance and creates a default for
immediate publication before any meritorious claims regarding trade secrets or material
inaccuracy are resolved. Once a trade secret is posted within a report, for example, no
remedy is available to undo the damage. These claims as well as claims of inaccuracy,
impossibility, or product misidentification must be resolved before the information is

made public if the database is to provide helpful information o the public.

Existing Rules

The President has also promised a “look back” at existing rules to find those that
are “outmoded, ineffective, insufficient, or excessively burdensome, and to modify,
streamline, expand, or repeal them in accordance with what has been learned.” We
welcome an effort to streamline existing regulations and attempt to eliminate some of the
accumulated burdens placed on manufacturing. But we fear that without proper
oversight from Congress, this effort will be much like its predecessors ~ ineffective.
Presidents since Jimmy Carter have required agencies to review their rules periodically,
developed task forces to conduct the efforts, required plans from agencies and called for
public nominations of rules for reform. But if the proper incentives do not exist or
agencies are not held to account, then no measurable progress will be made. Since this
Committee also oversees the federal workforce, perhaps it can consider having
appropriate incentives included in federal employee performance appraisals to make
these reviews effective. Additionally, future hearings on agency plans and their progress
could help to make sure this effort produces results.

Manufacturers hope this is the dawn of a new regulatory era built on common
sense with an understanding of the forces of globa! competition, the cumulative burden
of existing rules and the needs of small business. We stand ready to assist in your
efforts to help make the necessary improvements to our government.

14
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Mr. Chairman, thank you for the opportunity to testify today, and | will be happy to

respond to any questions.

15



26

Chairman IssA. I thank the gentleman.

Before I introduce or ask Mr. Nassif to speak, I think full disclo-
sure is in order. Ambassador Nassif is a deacon in my church. He
was the Ambassador to Morocco and he is in fact a personal friend,
so I hope that won’t diminish the 70 percent of fresh fruits and
vegetables that he represents and the thousands of growers.

Ambassador.

STATEMENT OF TOM NASSIF

Mr. NAssIF. I hope that introduction didn’t set me up for failure.

Chairman ISSA. You can turn the mic on after you finish ripping
me back, please, Ambassador. [Laughter.]

Mr. NassifF. Good morning, Mr. Chairman, Ranking Member
Cummings, and members of the committee. Thank you for the op-
portunity to appear before you today. In fact, our members produce
about one-half of all the fresh produce that is grown annually in
the United States.

Today, American agricultural production represents a $300 bil-
lion market, but we find ourselves in a regulatory environment
that is stifling job creation and economic opportunity. Regulations
are promulgated without benefit of the best available science and
experience. Significant stakeholder engagement is lacking.

As a result, current requirements are often inflexible and imprac-
tical. These include the Clean Water Act requirements of redun-
dant pesticide permits, water quality standards which cannot be
met, clean air restrictions on particulate matter like dust, Endan-
gered Species Act requirements, and actions taken by the National
Labor Relations Board and the Department of Labor, which has in-
troduced uncertainty into our business models, constraining our
ability to invest in our businesses, our communities, and to increas-
ing the size of our work force.

And when one out of every nine foreign capital dollars invested
goes toward meeting regulatory requirements, which in some cases
cannot be met, the picture of the regulatory burden becomes clear.
This morning I would like to highlight just two examples. The first
involves implementation of the Endangered Species Act.

California water needs are largely met by State and Federal
pumps operating in the San Sacramento-San Joaquin Delta. Litiga-
tion under the Endangered Species Act alleged that pumps harmed
federally protected fish species, including salmon and a 1-inch fish
known as the Delta Smelt. In 2008, the Fish and Wildlife Service,
the National Marine Fisheries Service, were compelled to develop
new biological opinions governing the pumps.

As a result, water delivered to farms and cities were severely re-
stricted during one of California’s most severe droughts. The re-
sults were devastating. In 2009, only 10 percent of the Federal
water allocations were delivered. Nearly 500,000 acres of farmland
were fallowed. Economic harm is estimated between $340 and $370
million. The number of jobs lost runs into the thousands and sev-
eral San Joaquin Valley farm communities suffered unemployment
of 40 percent.

Water users turned to the Federal Court. In May 2010, the court
repeatedly criticized the National Marine Fisheries Service’s salm-
on biological opinion as unsupported by reasonable explanation,
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simply indefensible, inexplicable, and not rational nor scientifically
justified. In a separate ruling on the Delta Smelt biological opinion,
the court held that the Fish and Wildlife Service did not comply
with the National Environmental Policy Act, which required the
Service to consider the impact of its regulations on the human en-
vironment, and that the specific restrictions on pumping operations
were not adequately justified by generally recognized scientific
principles.

Agencies implementing the ESA must consider the impact of
their decisions not only on species, but also upon the economy, em-
ployment, and communities. We ask this committee and others to
increase their oversight of ESA implementation and to focus espe-
cially on the quality of the scientific data used to justify regulatory
decisions and the degree to which the agencies meaningfully en-
gage those economically impacted.

Next I would like to raise concerns about the H-2A guest worker
program. This program represents the only avenue for legally em-
ploying foreign agricultural workers in the United States. The proc-
ess is unnecessarily complicated and labor intensive. Approvals are
often issued late, notwithstanding statutory deadlines. The delay is
compounded by Department of Labor’s continuous demands for
wording modifications, which often inconsistently apply or mis-
apply the regulations. Compounded by visa processing delays, by
DHS, and visa appointment delays by the U.S. consulates, lengthy
delays in the arrival of guest workers are commonplace and costly.
Even brief delays can be disastrous to producers of perishable agri-
cultural commodities.

We are especially concerned about the tremendous increase in
minor technical violations, people work violations being imposed by
the Department of Labor. The program is so complicated many
well-intended employers unintentionally commit technical viola-
tions. Nevertheless, the Department of Labor imposes maximum
penalties without regard to the seriousness of the infraction, the
size of the employer, or the employer’s good faith and mitigation
efforts. Such penalties, some approaching $500,000, are beyond
most farmers’ ability to pay and could force them out of business.

While employers who violate the law should be punished, the
punishment should be reasonable and proportionate. The fines im-
posed by the Department of Labor are unnecessarily punitive and
have the effect of discouraging farmers from using the program. In
fact, today H-2A makes up only 2 to 4 percent of the agricultural
work force. We ask this committee to examine the Department of
Labor’s administration of this program and its effect on the agricul-
tural industry, culminating in a departmental report to this com-
mittee identifying the H-2A program problems and solutions.

We acknowledge the need and value of regulations. We merely
ask that they be fair, reasonable, and in accordance with the facts
and sound science.

Thank you very much.

[The prepared statement of Mr. Nassif follows:]
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Good Moming. Chairman Issa, Ranking Member Cummings and members of the
committee, thank you for the opportunity to appear before you today. I am Tom Nassif,
President and CEO of the Western Growers Association which is an agricultural trade
association headquartered in Irvine, California. Western Growers members are small,
medium and large-sized businesses who produce, pack and ship almost 90 percent of
fresh fruits, nuts and vegetables grown in California and approximately 75 percent of the
fresh fruits, nuts and vegetables grown in Arizona. In total, our members account for
nearly half of the annual fresh produce grown in the United States, providing American
consumers with healthy, nutritious food.

Studies demonstrate that every California agricultural job supports two jobs, and for
every dollar our farmers and processors add to the agriculture sector, they are adding an
additional $1.27 to the U.S. economy.

Nationwide, agriculture produces nearly $300 billion in value. Agriculture is the
backbone of our economy, maintaining a safe and secure domestic food supply is not
only a matter of national security but also of economic recovery. We are critical to job
creation and community support.

We are also members of the very communities in which we grow, pack, and sell our
products. Many of us are multi-generational, family farmers. We have a vested interest
in sustaining the environment because we rely on the land and other natural resources to
continue producing a safe and healthy crop. We have a responsibility to treat our
employees with dignity and faimess, first because it’s the right thing to do, and second,
because without a reliable workforce, our products will rot in the field—our livelihoods
and the livelithoods of our communities would disappear.

This morning, I will highlight some of the regulatory pressures that are making it
increasingly difficult for us to continue to do our jobs—to do business in the United
States. Let me be clear from the outset, we believe that compliance with laws and
regulations is an important component of our social and environmental stewardship.

Yet, as you'll hear in my testimony, today we are experiencing a regulatory climate
which is expensive. According to a recent CRS report, an estimated $1 of every $9 of
California farm capital investment goes toward regulatory compliance. Furthermore,
these are dollars which are not being used to create additional jobs and economic activity.
Beyond cost there are cases where regulatory requirements and restrictions are
technically impossible to meet.

I would like to focus on two examples that are indicative of regulations that impact
agriculture but which are advanced without valuable applied scientific knowledge, use of
real world data, transparency and input from agricultural stakeholders. The result has
been impractical controls, solutions and timelines that have severely impacted farmers.

Page 2 of 8
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Interpretation of the Endangered Species Act (ESA)
Situation

Current activity under the ESA threatens jobs supported by production agriculture. One
of the more striking examples is the manner in which the ESA has been implemented in
the Sacramento-San Joaquin Delta.

California’s water needs are largely met through the complex storage and conveyance
systems of the federal Central Valley Project (CVP) and California’s State Water Project
(SWP). The two systems rely on two large water pumping facilities at the southern end of
the Sacramento-San Joaquin Delta, where millions of acre feet of water move annually
into the projects’ twin aqueducts that convey water 1o cities and farms to the south.

Following litigation by environmental groups under the ESA alleging that the projects’
operations harm the protected Delta smelt, federal agencies released a new biological
opinion in late 2008 to govern operation of the pumps and protect the species.

The biological opinion (BiOp) developed by the U.S. Fish and Wildlife Service (FWS)
relative to the protected Delta smelt was followed by another BiOp issued by the National
Marine Fisheries Service (NMFS) relative to protected salmonids. Both BiOps were
implemented under ESA-required “reasonable and prudent alternatives” (RPAs)
developed by the agencies that severely restricted the operation of the pumps and greatly
reduced the amount of water delivered to users in the south. The implementation of these
ESA-driven restrictions coincided with one of the most severe droughts California has
experienced in decades.

As aresult, in 2009, only 10 percent of contractual allocations were delivered to CVP
contractors, an all-time Jow. While the drought contributed to this reduction, water
contracting agencies estimate that without the BiOp restrictions, the CVP allocation
would have been three times higher (30 percent of contracted water). Water users
successfully challenged the BiOps in federal court.

In May 2010, a federal judge issued an order barring NMFS from implementing two
actions that restrict water exports from the CVP and SWP pumping plants in the south
Delta. The court repeatedly criticized the federal agency’s biological opinion and actions
included in the reasonable and prudent alternative, characterizing portions of those
documents as "unsupported by reasonable explanation,” "simply indefensible,”
"Iinexplicable," and "not rational nor scientifically justified.”

The judge also issued an order declaring unlawful several portions of the biological
opinion and reasonable and prudent alternative prepared by the FWS to protect delta
smelt. The Court held that under the National Environmental Policy Act, or NEPA, the
federal government should have considered impacts on the human environment when
implementing the pumping restrictions and that the specific restrictions imposed by the
federal government were not "adequately justified by generally recognized scientific
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principles.” A temporary plan will govern short-term Delta water operations while the
agencies develop new BiOps.

Separately, in 2009, at the request of water users, members of Congress and the
Administration, the National Academy of Sciences launched an independent study of the
RPAs to determine whether they are scientifically valid and whether there are less
economically damaging strategies for species protection. In March, 2010, the NAS panel
issued a report that called into question the agencies’ implementation of the BiOp RPAs,
which had resulted in maximum water delivery reductions in most cases. While the panel
found that restricting flows to the pumps is inherently “scientifically valid,” in that any
reduction of pumping operations certainly protects delta smelt and salmon smolts, it also
stated:

“However, there is substantial uncertainty regarding the amount of flow that
should trigger a reduction in exports. In other words, the specific choice of the negative
flow threshold for initiating the RPA is less clearly supported by scientific analyses.”

To the farmers and cities whose water is contractually delivered by the state and federal
projects, this was confirmation that the federal fish agencies almost always selected the
most restrictive response available rather than exercising the discretion available to them
under the RPASs to mitigate water cutbacks.

Impact

The 2010 federal court decisions provide water users some hope for relief, as does the
NAS report and, potentially, a second NAS report due later this year that will assess the
impacts on protected fish species of the many other stressors, such as urban wastewater
discharges, invasive and predatory non-native species, unscreened in-Delta water
diversions, pesticide and other pollutant loading and other factors. Nonetheless, the
damage caused by the implementation of the ESA in prior years cannot be undone. It
includes, in 2009 alone, nearly 500,000 acres of farmland fallowed due to supply
cutbacks and between $340 million and $370 million in economic harm. Estimated job
losses vary widely, but there is no disagreement that the number of lost jobs runs in the
thousands in this already-economically stressed region. Several San Joaquin Valley farm
communities suffered unemployment of 40 percent or higher.

Solution

The solution is not to compel regulated communities to turn to the courts in costly and
divisive litigation. Instead, as the court held in this matter, the agencies responsible for
implementing the ESA should also comply with NEPA, which will require not only
protecting endangered species but also considering and mitigating the human and
economic impact of their regulatory decisions.

Accordingly, we are seeking an amendment to the ESA that would strengthen

transparency through improved interagency coordination and consultation with
potentially impacted stakeholders early in the process of developing RPAs.
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An amendment to the ESA could provide a way forward that protects threatened and
endangered species while minimizing economic impacts to humans and ultimately
restoring the credibility of the ESA and the agencies charged with its implementation.

In addition, we ask the Committee 10 investigate how the Departments and agencies with
the authority and responsibility to implement the ESA have modified their agency culture
in light of recent, relevant court decisions and in this case, the findings of the National
Academy, to avoid repeating the same flawed procedures.

H-2A Regulations
Situation

In the absence of immigration reform, the H-2A or temporary agricultural guest-worker
visa program is specialty crop agriculture’s only option to acquire with certainty the legal
labor force necessary to harvest America’s fruits and vegetables. Studies demonstrate
that domestically-bom workers are unwilling to work in America’s specialty crop fields.

The regulations governing the H-2A program have been dramatically altered three times
in the last three years. The program suffers crucial flaws including inconsistent
interpretations of the Department of Labor (DOL) regulations by DOL employees and an
institutional hostility towards agricultural labor programs. As a result agricultural
employers are punished for using the only option we have to hire a legal workforce.
Moreover, DOL’s actions are actually undermining the objectives of the Department of
Homeland Security.

Impact

While the examples of administrative challenges are numerous, the three egregious
examples below highlight problems that should be easily resolved.

» DOL’s Chicago Processing Center (CPC) is unresponsive to user concerns and
questions, and delays in processing proper H-2A applications are common. It is
impossible to contact a live person at the CPC to inquire about a pending H-2A
application and Employment and Training Administration staff have refused our
requests to allocate a staff person to answer phone calls from H-2A users. While
there is an e-mail address devoted to this purpose, questions often go unanswered.

In addition, we have members who have submitted clean applications but received
no response from the CPC for several months and only just before the employer’s
date of need for workers to harvest the crop. Only after repeated inquiry from our
Association and various Members of Congress intervening did the CPC respond.
Moreover, it is common for CPC’s attorneys to reverse its adverse interpretation
after an employer appeals the determination, rendering the appeal moot. However,
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by the time the application is approved, the employer does not get the workers
until several weeks after the date of need, resulting in adverse financial impact.

The current regulations require filing of the application, recruitment, and securing
of housing 60-75 days before date of need. However, it is difficult to predict
labor needs and project the availability of recruited domestic workers so far in
advance of the date of need. While DOL has ample time 1o certify an H-2A
application (i.e., 1o make a determination that U.S. workers will not be adversely
impacted by bringing in H-2A foreign workers and that the H-2A employer
intends to comply with the program’s requirements), the Department is still
routinely delaying certifications and is slow to respond to questions and concerns.

Agricultural employers that use the H-2A program often utilize multiple job
classifications - some are H-2A while others are not H-2A. Fulltime, year round
workers are not eligible for the H-2A program, since H-2A applications are
granted only for temporary or seasonal work. The DOL has determined that any
work performed by non-H-2A employees that is also performed by H-2A
employees is 1o be considered “corresponding employment.” As such, the non-H-
2A employees are entitled to all benefits provided to H-2A employees including
payment of the elevated wage rates of the H-2A program, free housing and in-
bound and ont-bound transportation. For example, if an employer has a crew of
cabbage harvest workers who are H-2A visa holders, no other person on the farm
can perform any cabbage harvesting work, even if the worker is a foreman
providing instruction on harvesting, or the harvesting work being performed is
incidental to the employee’s primary occupation. If an employee is not primarily
performing cabbage harvesting work, incidental cabbage harvesting work should
not propel the employee into the H-2A job classification. This overbroad
definition of “corresponding employment” creates further uncertainty, difficulty
in planning, and financial loss.

The DOL’s Wage & Hour Division (WHD) is currently assessing H-2A
employers hundreds of thousands of dollars in fines and backpay for technical
compliance violations of the H-2A program. For example, WHD recently audited
an H-2A employer and found they unwittingly failed to report the involuntary and
voluntary separation of domestic workers to the CPC and/or state workforce
agency. WHD assessed a fine of $1,000.00 per worker; plus $1,000 per worker
for failure to pay the three-fourths guarantee (even though it is undisputed these
workers were properly terminated or voluntarily quit); plus the three-fourths
guarantee for hours not worked and wages not earned. Based on 56 domestic
workers, the total fines and backpay levied was over $475,000.00. Another H-2A
employer who otherwise did everything correctly did not understand that the
number of hours gffered (not just worked) during the pay period is now required
by regulation to appear on an employee’s paystub.

For this technical violation, the employer was assessed fines of nearly
$500,000.00. In neither case were workers, domestic or foreign, found to be
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mistreated, or otherwise denied the wages, benefits or conditions set forth in the
regulations. Unfortunately, the H-2A rules are so complicated, it’s virtually
impossible for an employer not to commit some technical violation, which could
lead to financial ruin.

The financial harm caused by DOL’s delays, and inconsistent interpretations, and overly
punitive enforcement strategy has resulted in confusion, frustration, and pecuniary loss
by employers struggling to use the program.

Oversight of DOL’s management of the H-2A visa program is vital to ensuring the
program runs as smoothly as possible. There is no other recourse for the specialty crop
industry to address its need for labor. Yet, our substantive comments to inform the
rulemaking process were disregarded by DOL.

At public meetings held by DOL officials to “explain” the current iteration of the rules
and Agency resulting interpretations of the regulation, it was clear that DOL is instructing
its employees to focus not on making the regulations operational but rather to focus on
enforcement of unworkable regulations. As a result there is extreme concern among the
H-2A user community about the DOL’s systemic hostility towards and abuses against H-
2A employers. Even longtime users have begun to abandon the H-2A program because of
the risk that minor technical violations discovered during a DOL audit will result in fines
and penalties that may lead to financial devastation.

Solution

Precious DOL staff resources are increasingly being devoted to audits and exacting of
fines rather than seeking meaningful solutions to improve the dysfunctional visa program.
We respectfully request this Comumittee use its oversight authority to examine DOL’s
administration of this visa program culminating in a report authored by DOL to this
Committee explaining its decisions and rationale concerning issues such as: staff
allocation, interpretations of the H-2A regulations, delays and inconsistency in its
certification process, and assessments of fines and penalties for technical violations that
are financially ruinous for family farmers.

Let me be clear, even if the DOL were to magically correct all issues related to the H-2A
program tomorrow, it would not solve agriculture’s labor crisis. We still need
immigration reform legislation tailored for agriculture to deal with our existing
experienced workforce, who are not currently eligible for the H-2A program. Moreover,
the infrastructure is not in place for most agricultural employers to access the H-2A
program, which is why H-2A users make up only 2-4% of the agricultural labor
workforce. However, for those employers who choose or are compelled to use the H-2A
program now, immediately correcting the systemic problems with H-2A is critical.
Without improvements to this program and the manner in which it is implemented by
DOL, United States agricultural and specialty crop production in particular will continue
to suffer unnecessary financial loss due to product being left to rot in the field because
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our farmers lack the labor they need and requested to get their food to consumers in
America and around the world.

Conclusion

On behalf of American specialty crop agriculture we are appreciative of this Committee’s
willingness to examine the myriad of regulations American producers are forced to
navigate in an attempt to continue to cultivate this great land of ours. The impact of the
costs, job losses and competitive disadvantage for U.S. Specialty Crop production created
by this regulatory environment is perhaps best brought home as follows:

I have members who have moved portions of their operations out of the United States,
not because the cost of getting product to market is less in other countries, but because
regulatory uncertainty is mitigated and there are local populations able and willing to
work harvesting specialty crops.

Specialty crop producers in the United States today are subject to a variety of social
responsibility audits, which include labor, conservation, environmental and food safety
requirements. They are not moving production from the United States to avoid
responsible business practices. They face these in other countries too, particularly if they
want to sell to the United States. They are leaving because many regulations are not about
common sense responsibility, but about compliance with an agency's’ interpretation of
the law regardless of the real world impact, available science and options for workable
compliance.

Western Growers appreciates the Committee's willingness to listen to our concerns and
looks forward to working with you to do something about them.
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Chairman IssA. I thank the gentleman.
Mr. Alford.

STATEMENT OF HARRY ALFORD

Mr. ALFORD. Thank you, Mr. Chairman, Ranking Member
Cummings. You have my written testimony. I am going to give ex-
amples, also, of some problems.

BP is the outlier of the oil industry. The oil moratorium in the
Gulf hurts the entire U.S. oil industry. But BP is the only violator
of these OSHA, EPA, and Mineral and Mines Management viola-
tions. If you take all of the violations, the fines, the penalties of the
U.S. oil industry combined, it would be a fraction of what BP does
in violations. Deaths, injuries, fines by the many millions of dollars
are attributed to BP.

As a result of the oil moratorium, 20,000 oil jobs are gone;
150,000 related jobs with small businesses and supply chain oil in-
dustry are gone. BP is the outlier, not the U.S. oil industry. We
need to remove this oil embargo. We can put an embargo on BP;
they are the ones who are doing it.

Second, net neutrality. The Internet has been robust and has
been successful. It is probably the greatest invention since the tele-
phone. But now the FCC wants to regulate it. It wants to put its
claws into the Internet and seize the billions of dollars that the
telecoms invest in the Internet and to spread its borders and in-
crease more jobs. The FCC will stop the Internet in its tracks from
any further growth if this net neutrality is implemented.

The gainful employment rule by the Department of Education,
which wants to take away financial aid from for-profit colleges and
schools. Forty percent of the students of these for-profit schools are
minorities. How can small businesses have an educated work force
if they eliminate 40 percent of the jobs of the educations, degrees
that would go to these future employees? The gainful employment
rule is there simply because for-profit schools are non-union, and
they want to strike a blow against non-union schools, but also hurt
the students.

Four, project labor agreements. These are union-only construc-
tion jobs. President Bush put a ban on project labor agreements be-
cause unions discriminate, discriminated in a Jim Crow fashion.
President Obama has reinstated project labor agreements. So when
you put a project labor agreement on a project, you are saying
whites only; no Hispanics, no blacks, no females. The Department
of Labor has these statistics, but they won’t release them to the
public, and I ask this committee to subpoena the Bureau of Labor
Statistics, the racial demographics of construction unions. You get
beyond general labor and cement, and you will see Jim Crow dis-
crimination. The Congressional Black Caucus should be very inter-
ested in this.

But when you get to electrical workers, carpenters, roofers, iron
workers, it is dismal. So if you have a project labor agreement, you
are saying no blacks and Hispanics allowed. The Washington base-
ball stadium is a beautiful example of that, if you study that. But
if you get those statistics from the Bureau of Labor Statistics, it
will show.



37

Department of Defense. Major contractors play a game and the
Department of Defense is in cahoots with it. One, a floor corpora-
tion has a contract, a log cap 4 contract, which is for Iraq, Afghani-
stan; multi-billion dollar contract. Haliburton had it before them.
They will list and negotiate with black and Hispanic contractors to
work on these projects. They will do the scope of work, list it there,
and then the SBA will look at that report and say this is fine. Dis-
abled veterans, minority businesses, women businesses, fine. The
only problem is when floor gets the contract, they will never, never
utilize those people. It’s a game and the SBA has no juice to make
them. So we have all this false hope going on.

Lockheed is another example. Then I will end. Lockheed had one
of my members who did the scope of work, did all the agreements,
went and got the contract. They actually moved their offices and
changed their phone numbers from them. He couldn’t even find
them afterwards. He complained to the Department of Defense,
complained to the SBA; they did nothing.

So if you could go back and just get that floor and examine that
and do an audit on that, I would appreciate it. Thank you, sir.

[The prepared statement of Mr. Alford follows:]
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| would like to thank Chairman Issa and all the distinguished members of the committee for the
opportunity to speak before you. On behalf of the National Black Chamber of Commerce and
the 100,000 Black owned businesses that our organization represents, | thank you for your hard
work and continued leadership. The topic of today's hearing, “Regulatory Impediments to Job
Creation” is a matter of great importance and | applaud this committee for starting much needed
dialogue on such an issue.

As we all know the administration, congress and the media have been debating how to get our
economy back on track and spark sustainable job growth. As the economy begins to show
signs of life we also recognize the fragile nature of our situation and understand that excessive
constraints by the government can undermine the business sector and the entrepreneurial spirit
of America.

One of the most egregious burdens that | want to first mention is the Gulf moratorium imposed
by the federal government as a result of the BP oil spill. With this moratorium the government
has indicated that all U.S. energy companies will be lumped together and penalized for the
actions of one company. As you know under this policy America’s energy companies will not
have the opportunity to buy new offshore drilling leases in the Gulf for the foreseeable future.

I have visited Louisiana and have talked with those who have been devastated by the spill;
make no mistake | understand the environmental and economic damage caused by this tragic
incident and | fully appreciate why the moratorium was initially put in place. Yet in the months
following we have learned that this accident was caused by one bad actor in an otherwise
responsible industry.

As we know too well, BP's safety record has been stained for many years and it's the
responsibility of our government to appropriately address BP’s long history of negligence. | have
included with this testimony a graphic which clearly demonstrates the extent of BP’s
irresponsibility and lengthy record of safety violations. | think we can all acknowledge however
that the government’s actions should not punish those that follow the law, implement industry
best practices and have demonstrated sterling safety records.

According to a study last year by Joseph R. Mason, PhD, the six-month offshore drilling
moratorium cost the country $5 billion in economic activity and 19,500 jobs.! The moratorium
adds insult to injury and will prolong the economic damage seen in the Gulf. Now is the time to
dust ourselves off and get back to work. We must learn from this incident and not be afraid to
move forward with domestic energy production.

The longer we stall energy development, the longer the Gulf States will have to wait to create
high paying jobs and benefit from new investment. The reality is we need jobs now. A
moratorium will not help the American people or the American economy get moving again;
rather, this policy decision will give foreign countries and foreign businesses a competitive
advantage and prevent the advancements that will make our industries stronger.

Another area of overzealous regulation can be seen in the continued pursuit by the
Environmental Protection Agency to impose greenhouse gas mandates. The EPA has gone

Dr. Joseph R. Mason, “Critique of the Inter-Agency Economic Report Estimating the Economic Effects of the
Deepwater Drilling Moratorium on the Gulf Coast Economy”, accessed at: http://www.saveusenergyiobs.com/wp-
content/uploads/2010/09/Dr.-Mason-Critigue-of-Administrations-Report.pdf
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beyond the intended scope of their authority and implemented far reaching policies by invoking
the Clean Air Act (CAA) to defend their actions. This unprecedented expansion of power at the
EPA is sending the wrong signals to the business community. According to the Senate report
“EPA’s Anti-Industrial Policy: Threatening Jobs and America's Manufacturing Base” nearly
800,000 jobs are at risk due to EPA greenhouse gas proposals.”

Overreach by the agency has already created a maze of red tape for businesses both large and
small. And it looks as if this reguiation will not stop anytime soon; EPA Administrator Lisa
Jackson recently reaffirmed that the administration continues to oppose any congressional
plans that would curb the scope of the agency’s greenhouse gas regulations.

The current state of EPA rulemaking will increase the financial burden on businesses and as we
all know, limited resources translates into fewer jobs and higher prices for consumers. The
impact will be especially hard on the energy sector and will disproporticnately affect
communities of color as African-American and Hispanic households spend a greater percentage
of their income on energy. For many families in these communities higher energy prices
creates some difficult choices between keeping the lights on and other expenses such as
healthcare, food and housing.

Furthermore minority small businesses facing higher electricity and transportation costs are also
feeling the pinch. This added financial strain can often result in small businesses cutting
salaries, benefits and even jobs. It appears now is the time for Congress to lead and seriously
consider a rollback of EPA’s onerous regulations.

Reducing emissions to mitigate the effects of climate change is a very real challenge for the
U.S. and the global community. There is no question we need to take proactive steps that will
reduce our carbon footprint and make our environment cleaner. And yes we do need some
reasonable regulations and a watchful eye from our government but the current onslaught of
heavy business regulations is unsustainable, especially at a time when Washington looks to get
our businesses back on track.

We must look to energy efficient technologies and cost-effective approaches to GHG
reductions. Tapping into wind energy, clean burning energy sources such as natural gas and
investing in cutting edge biofuels will play an important rofe to the long-term reductions in
emissions. These are just a few technologies that our businesses communities are working on.
It is these ideas that will allow our economy to prosper while also protecting our air and
environment.

Throughout my career | have had the good fortune to work for several Fortune 100 companies.
During this time | witnessed how the heavy hand of regulation can suppress business expansion
and job growth. We must consider the financial impact of regulations on smalt and minority-
owned businesses and we must transform America into a haven for free enterprise. Today |
feel as though we are consistently squandering potential opportunities because of smothering
regulations. According to the U.S. Department of Labor 13.9 million Americans are unemployed

? U.S. Senate Environment and Public Works Report “EPA’s Anti-Industrial Policy: Threatening Jobs and America’s
Manufacturing Base”, September 28, 2010, accessed at:

http://epw.senate gov/public/index cfm?FuseAction=Files View&FileStore id=3ede3e93-813f-4449-97¢6-
0déeb54fbcSe
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and for African Americans the unemployment rate stands at 16.5 percent.® | believe our
business leaders are spending too much time, energy and resources dealing with regulatory
burdens that restrict their business’s ability to look forward and grow.

As | stated early, | thank the committee for starting this dialogue, | truly believe this discussion is
vital to the decision making process of our leaders here in Washington and to the development
of smart policies that will benefit all our American workers. | thank the members for their time
and look forward to answering any of their questions.

#H#

¥ U.S. Bureau of Labor Statistics (BLS), “Employment status of the civilian population by race, sex, and age”, January
2011, accessed at: http.//www.bls gov/news.release/empsit.t02 htm
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Chairman IssA. I thank the gentleman.
Mr. Fredrich.

STATEMENT OF MICHAEL J. FREDRICH

Mr. FREDRICH. Can you hear me?

Chairman ISsA. Yes, we hear you. All these mics have one thing
in common, and that is in order to not pick up background noise,
you have to get close; and that is how they were designed. So
please give us a little indulgence.

Mr. FREDRICH. OK. Our company was started in 1983. I bought
it in 2001. We actually closed 1 month after 9/11. When I bought
it, I took all the cash I had, which was $600,000, and I borrowed
$5 million. I personally guaranteed it and I collateralized that with
my home. So I crossed the financial rubicon. There is no going back
for me; this is either going to work or not work. If it doesn’t work,
I start over at the age of 59.

From a macro point of view, most of our customers, and our cus-
tomers include big industrial companies like Rockwell, Eaton, Boe-
ing, DRS, which is a defense contractor. All of these companies
have global sourcing departments and their mission is to buy com-
ponents at the cheapest price they can. And most of these large
companies don’t make these components, they buy them. Boeing,
for example, they don’t make their engines. They build the aircraft,
but all the components that go in there somebody else makes, and
it is small companies like ours that make those components.

So what happens when we become not competitive? I will give
you a good example: Kohler Engines. We used to sell 1.2 million
head covers to Kohler Engines for their engines, 1.2 million. We did
that for years and we sold them for $1.43, and today we make
none. They still use them, but those are all sourced in Mexico for
$1.18, which doesn’t sound like much, you know, a few pennies, but
that is the kind of margin that companies like ours work on. There
isn’t a big margin, and the whole point behind that is regulation.
If you believe the numbers are not—you know, the SBA says it is
$1V% trillion, The Heritage Foundation says $1 trillion cost of regu-
lation. Somebody has to pay for that. Somebody. And that trickles
down or trickles up from whomever we use for services, whomever
we buy raw material from.

So the point on a macro basis is that burden is there, and we
can’t compete. We are competing, but it is difficult to compete if we
increase that burden. We ought to focus on lowering it.

I have 2 minutes. I want to make three points on three different
areas.

Healthcare. The 1099s. There is a requirement in the healthcare,
and this is a common topic. We sent out this year, we just did it,
11 1099s. We have 375 vendors. It took us 3 hours to send out 11
1099s, and if you extrapolate that to 375, it is 2 weeks worth of
work. That is about a $2,500 cost for us just to send out 1099s,
which produces no value in our company. And it may not seem like
a lot to you, but $2,500 is meaningful to me, and it is meaningful
to everybody that works at our place. That is one issue.

The Medicare part of the healthcare plan has a 3 percent tax on
individuals that make over $200,000. I wish somebody in Washing-
ton would please educate Members of Congress that small busi-
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nesses are organized as subchapter S corporations, LLCs, or LLPs.
They all pay taxes at the personal level. So when you raise taxes
on the so-called rich, you are raising taxes on small companies that
are organized in that manner. So this 3.8 percent that is in there
is a direct tax on our company if it comes to be.

The employee mandate. We have 60 employees and we are hiring
more. I think we will be at 70 by the end of the year. If this goes
through, this mandate goes through, we will have 49 employees
and we will not have more, because we are not going to be subject
to this law. We are just not going to do it.

OK, I am not getting through all my goodies here.

EPA, we talked about the EPA, that is an issue. But the OSHA
thing I want to comment on. For some reason this I2P2 thing,
there is an implication that companies do not properly provide a
safe work environment. We have a great incentive to do that. I
don’t know if you have ever heard of worker’s compensation insur-
ance, but we are required to carry it; it costs more for us than our
healthcare. So we have a strong incentive to have a safe and pro-
ductive workplace.

Sorry for going over here.

[The prepared statement of Mr. Fredrich follows:]
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Chairman Issa and Ranking Member Cummings, thank you for inviting me
to testify today. My name is Michael Fredrich, President of MCM
Composites, LLC (MCM) located in Manitowoc, Wisconsin. MCM
Composites is a privately held company with 60 non-union employees. We
are located on the Lake Michigan shoreline S0 miles north of Milwaukee.
MCM is a custom thermoset molder of parts ranging from handles for high-
end cookware (o emergency oxygen system containers for the Boeing 787
(the Boeing 787 is the first composite commercial aircraft). A thermoset
composite is a type of plastic which has physical properties which are
required in applications that require resistance to heat, exposure to
hydrocarbons, electrical conductivity, and compressive force.

Economic Gravity

Gravitational force is omnipresent. It goes virtually unnoticed but over time
it will compress your spine. Government regulations act on the economy
much the same as gravitational force acts on an object -- it burdens our
economic system and eventually will compress our economy.

Estimates of the cost of federal regulations range from $ 1 trillion (Heritage
Foundation) to $1.75 trillion (Small Business Administration) per year. This
represents around 7% of our annual GDP. Burdensome regulations are a
stealth tax on every person in this country. The cost of regulation incurred
by all businesses is eventually passed on to the consumer and our workforce.
Regulatory costs require business owners like me to devote more time and
resources to government compliance, which means less capital devoted to
investment and job creation.

Macro View

Our country has experienced a steady erosion of manufacturing jobs. Our
import of products greatly exceeds our exports. For our country to reverse
this trend we must be able to compete globally and this can only be
accomplished through productivity and low burden costs. We cannot
compete on labor costs. The average hourly wage in China is $1.36 (BLS
2008) and in India it is $0.91 (BLS 2005).

The total cost of production labor (hourly wage plus health care, payroll
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taxes, unemployment compensation, etc) in China, India, East Asia, and
Mexico is only a fraction of the cost in the US. What costs $30 per hour to
produce in the US costs $15 per hour in East Asia and $5.00 in Mexico. The
only way we can compete -- and we can compete -- in the world economy
is through higher productivity coupled with lower overhead burden. The
current burden includes the compliance costs of federal regulations, and with
the threat of additional burden the U.S. is moving entirely in the wrong
direction.

A $1 trillion annual regulatory burden is taking its toll on U.S.
competitiveness — on my ability to compete. Fifty federal agencies and
150,000 pages of rules is enough.

Front Line View (of our free market system)

Our company competes in the world economy. We ship product to
Germany, Canada, China, Mexico, Dominican Republic, and Puerto Rico.
We can compete with manufactures in these countries and within our own
country because we provide value --which is not always the lowest price.
Our value flows from engineering expertise, investment in capital equipment
and a productive workforce -- all coupled with the lowest overhead burden
we can achieve. Therein is the issue: anything that increases our burden
{costly federal regulations) diminishes our ability to compete by increasing
our costs.

The trend is not good. There is an attempt to govern through federal agency
regulations initiatives which would never pass Congress.

Currently being considered are regulations that will add to the to the already
high regulatory burden placed on private sector businesses, to wit;

Patient Protection and Affordable Care Act

o 1099 requirement and paperwork burden. Our company deals with
approximately 375 different vendors. This year we issued 11 1099
forms. It took 3 hours to assemble the information and type the
forms. It would take 2 weeks to prepare 1099°s for all of our vendors.
This requirement, which had no place whatsoever in the health care
bill, will add $2,400 (80 hrs @ $30 per hour) to our regulatory burden.

3



47

My business will also be required to report employee health care
premiums to the government, and eventually prove that it provides
government-approved insurance (if we decide, or can continue to
afford insurance).

o  Emplover Mandates and Regulations Impeding Choice and
Affordability. We offer a high deductable HSA health care plan to our
employees. It is a good plan because it introduces market incentives
to a system that has been corrupted by a 3" party payment system. It
encourages preventative care by paying 100% (no deductable) for
such things as physicals, mammograms, and colonoscopies. The total
monthly premium is $1,050 of which we pay 70% and our employees
pay 30%. The thought of an unelected bureaucrat deciding the type of
insurance we provide is abhorrent. Undoubtedly our plan will not
meet with bureaucratic approval and we will be forced to change, if
we can afford to, or drop coverage and pay the fine. We are between
Scylla and Charybdis. Either choice will raise our regulatory burden.

» Medicare Payroll Tax. Starting in 2013, individuals with incomes
over $200,000 will sec their Medicare payroll taxes increase. Most
privately owned businesses are structured as Sub-S or LLC
corporations. The income of the business is passed to the ownership
in the form of a schedule “C” or K-1 and the tax is paid at the
individual level. This is a tax increase on small business. It raises our
regulatory burden and takes away more of my capital that can be used
for investment, pay increases or new jobs.

Injury and Illness Preventative Program--OSHA

This is nothing more than a “prove yourself innocent” plan and it is a
waste of time and money. The free market is providing all the
necessary incentives. All businesses are required to carry worker’s
compensation insurance which covers work related injuries. The cost
of this insurance is a function of the number and severity of the
claims. Our monthly premium for this insurance is $4,500. We can
get a rebate of up to 40% if we do not have a claim so we have a
strong incentive to provide a safe workplace environment which
morally we would do regardless of the monetary incentive.

Our company has a safety committee comprised of people working in

4



48

every area of our facility. They meet monthly and inspect the plant
for potential safety issues. All findings are fixed immediately. We
also have a monthly cash incentive payment of up to $15 per person if
we are injury free.

We have a system and it works. It is efficient. We do not need more
burdensome regulation to mirror what we are already doing.

Engaging my employees in additional government-required activities
rather than focusing on their jobs will decrease productivity, and make
us less able to compete and win business. Jobs will be lost or not
created at MCM Composites, LLC.

EPA Regulation

This agency needs to be regulated. All existing regulations must be
reviewed and all pending regulations must be stopped. The potential
damage is pervasive so I will focus on one element -- the effect of
proposed regulations on the cost of electricity.

The majority of our nation’s electricity output is fueled by fossil fuel -
- coal, oil and natural gas. Unless we move toward terrestrial energy
(nuclear power) it will remain so. We can cover every square mile of
this country with wind mills and solar panels and it would not meet
our energy needs so forget about it. The problem with wind and solar
is lack of energy density and no EPA regulation will change that
physical reality.

Our company is a large consumer of electricity. Behind labor (12% of
our cost structure) and raw material (40%) electricity represents
around 7% of our total operating costs. Our monthly bill averages
$22,000.

Most of the electricity we use is generated by a coal-fired power plant.
Enhanced EPA regulations increasing the cost of producing electricity
using coal will be passed on directly to our company and added to our
regulatory burden and make it more difficult for us to compete in the
world market. Rising energy costs mean fewer jobs added at MCM
Composites, LLC.
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Summary

The cost of regulation is cumulative and pervasive. The cost of every
product and service we buy includes some regulatory burden. We in
turn include this cost in the selling price of our product which must
cover our production cost, interest on our debt, and provide a profit.
And yes, I can proudly state that our goal is to make the highest profit
the free market will allow. If regulatory burden continues to grow we,
along with all other private sector companies, will no longer be able to
compete in the world market. Jobs will not be created and new
businesses will not be formed. You will suffocate the system that has
produced everything we enjoy today. It is that simple.

Thank you. I look forward to your questions.
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Chairman IssA. I thank the gentleman. I realize that much of
this will be covered in Q&A afterwards.
Mr. Buschur.

STATEMENT OF JACK BUSCHUR

Mr. BUSCHUR. Good morning, Chairman Issa and members of the
committee. I would like to thank you for giving me the opportunity
today to speak with you regarding the impact that the regulations
have had on small businesses. I am the owner of Buschur Electric.
We are a small electrical contracting business in Minster, OH. Cur-
rently we have 18 employees. We are down from 30 employees in
2009. My business works on commercial, industrial, institutional,
and residential properties.

There are three specific regulatory issues I want to bring to the
committee’s attention today: the EPA lead RRP rule, project labor
agreements, and prevailing wage rules. All three of these regu-
latory burdens have had a negative impact on small businesses and
our ability to create new jobs.

In 2008, the EPA finalized a rule requiring firms to be certified
and their employees trained on lead-safe practices during home
renovations on homes built before 1978. The EPA eventually re-
voked its flexible opt-out rule and required all home renovations in
pre-1978 homes to follow lead-safe practices, thus increasing the
cost of renovations for homeowners even those with no at-risk indi-
viduals. Such inflexible standards have the effect of driving down
demand for renovation services or worse; homeowners could seek to
have renovations performed by unlicensed underground contrac-
tors, which increase the safety risk to everyone.

I first found out about this burdensome rule on a recent project
of ours. An inspector from OSHA informed the project’s general
contractor that all subs were required to have on-the-job training
in order to be in compliance with the RRP rule. I had to have two
of my employees go through a 7-hour certified training course on-
site.

In addition, the general contractor had to arrange expensive
training and testing, including a respirator clearance exam, a lead
assessment by a certified professional, which cost the general con-
tractor $1,260 a day for 3 days. The overall cost to the general con-
tractor was approximately $10,000. We eventually learned that we
in fact did not need to be certified or trained to do the work be-
cause the concentration of lead dust at the work site was not high
to pose a risk to anyone.

As I witnessed the amount of time and money the general con-
tractor exhausted in effort to be compliant, I decided that my busi-
ness would not become an RRP compliant company. The expenses
are outrageous, the amount of paperwork is far too burdensome
and the exposure liability is too great for my business to take on.

I am also very concerned about two labor regulations that also
adversely impact small business: project labor agreements [PLAs],
and prevailing wage. The Federal Government’s insistence on PLAs
makes it much more difficult for a business like mine to bid on
projects. Typical PLAs are pre-hire contracts that require projects
be awarded only to contractors and subcontractors that agree to
certain pro-union rules. The use of project labor agreements is a
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discriminatory tactic that prevents non-union construction compa-
nies from working on government construction projects. When you
consider the fact that the construction industry currently has an
unemployment rate of over 20 percent, it makes no sense to impose
PLAs or other regulations that serve as impediments to job cre-
ation.

We have not personally been directly affected by PLAs over the
past couple of years, as the projects have either been too large or
too far out of our area. However, I am very concerned that if a
right-size project with a PLA does come up for bid in our area, we
will be unable to compete for the work, making it even harder for
our company to get back on its economic feet.

Another area that has adverse impact on small business job cre-
ation is the prevailing wage rules. With a slow economy, the last
couple of years we have been forced to perform prevailing wage
work in order to survive. These projects—unfortunately, we have
seven of them going on right now—create a lot of additional record-
keeping.

At the time a prevailing wage project is awarded, my firm has
to issue employee notification forms to employees on the job advis-
ing the wage rate and applicable fringe benefits paid per hour.
Then every week we have to perform time-intensive reporting re-
quirements such as certifying payroll reports for each prevailing
wage job and for the payment of fringe benefits to certified retire-
ment plans.

And typically all this work has to be duplicated because at the
end of the project we will be harassed by unions requesting an
audit on our company, that we did not follow the rules, so we just
have to double all the time spent and effort on these paperwork re-
quirements and then go through the hearing process. We have been
involved in two of those and have come out clean, but it is still ex-
tremely expensive and it is a very large inconvenience.

I would like to thank the committee for the opportunity to share
my concerns with you and I urge the committee to take a hard look
at how the regulatory environment can stifle small business job
creation and growth. Thank you.

[The prepared statement of Mr. Buschur follows:]
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Good morning Chairman Issa, and members of the Committee. | would like to thank you for
giving me the opportunity to speak with you today regarding the impact that regulations have
had on small businesses.

1 am the owner of Buschur Electric, a small electric contracting business in Minster, Ohio. We
currently have 18 employees, down from 30 employees in 2009. My business works on
commercial, industrial, institutional and residential properties.

There are three specific regulatory issues I want to bring to the committee’s attention today — the
EPA Lead RRP rule, Project Labor Agreements, and prevailing wage rules. All three of these
regulatory burdens have had a negative impact on small businesses and our ability to create new
jobs.

In 2008, EPA finalized a rule requiring firms to be certified, and their employees trained, on lead
safe practices during home renovations on homes built before 1978. Originally, the rule allowed
homeowners to opt out of these requirements if they signed a waiver confirming that there were
no pregnant women or children six and under living in the home. In the weeks leading up to the
rule's effective date, in April 2010, many NFIB members contacted the organization expressing
alarm that they had just heard about the rule or its requirements. Members said that they had
difficulty getting their employees into EPA-compliant training classes, and some reported having
to pay excessive costs to enroll in compliance classes before the deadline due to the heavy
demand.

EPA eventually revoked its opt-out rule, requiring all home renovations in pre-1978 homes to
follow lead-safe practices, thus increasing the cost of renovations for homeowners that had no at-
risk individuals. Such inflexible standards have the effect of driving down demand for renovation
services. Or worse, homeowners could seek to have renovations performed by unlicensed,
underground contractors, which increases the safety risk to everyone.

I have found this situation to be a prime example of a regulation that hinders my ability as a
small business owner to add jobs and help get our economy growing again. [ tirst found out
about this burdensome rule at a recent project. An inspector from the Occupational Safety and
Health Administration informed the project's general contractor that all subcontractors were
required to have "on the job training” in order to be in compliance with the RRP Rule. 1had to
have two of my employees go through a seven hour certified training course on site. In addition,
the general contractor had to make arrangements such as Lead Air Sample Analysis, OSHA Lead
Awareness training, Pre Assumed Lead Exposure Blood Panel, Post Assumed Lead Exposure
Blood Panel, Respirator Clearance Exam, Respirator Fit Exam, Medical Exam for each
employee, the purchase of the necessary PPE gear and Lead Assessment by a certified
professional (the lead assessment alone was $1,260.00 per day for 3 days). The overall cost for
the general was about $10,000. We eventually learned that we in fact did not need to be certified
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or trained to do the work because the concentration of lead dust at the worksite was not high
enough to pose a risk to anyone.

As I witnessed the amount of time and money the general contractor exhausted in an effort to be
compliant, I decided that my business would not become an RRP-compliant company. I expect
many other similar companies will not either. The expenses are outrageous, the amount of
paperwork is far too burdensome, and the exposure to liability is too great for my business to
take on.

[ believe that the RRP rule is a perfect example of a regulation that will limit competitive bidding
on projects and increases the cost of projects to property owners and taxpayers.

I am also very concerned about two labor regulations that also adversely impact small business —
Project Labor Agreements (PLAs) and prevailing wage. The federal government’s insistence on
PLAs makes it much more difficult for a business like mine to bid on projects. Typical PLAs
are pre-hire contracts that require projects be awarded only to contractors and subcontractors that
agree to:

Recognize unions as the representatives of their employees on that job
Use the union hiring hall to obtain workers

Obtain apprentices exclusively from union apprenticeship programs
Pay into union benefit plans

Obey costly, restrictive and inefficient work rules

The use of Project Labor Agreements is a discriminatory tactic that prevents non-union
construction companies from working on government construction projects. The U.S.
Department of Labor’s Bureau of Labor Statistics found in their annual report on union
membership that from 2009 to 2010 union membership fell from 14.5 percent to 13.1 percent of
the U.S. private construction work force. By preventing 86.9 percent of construction companies
from bidding, PL.As increasc the cost of construction by unfairly reducing the number of
companies which can competitively bid. When you consider the fact that the construction
industry currently has an unemployment rate of over 20 percent, it makes no sense to impose
PLAs or other regulations that serve as impediments to job creation.

We have not been directly affected by PLAs over the last couple years, as the projects have been
either too large or too far out of our area. However, T am very concerned that if a right-sized
project with a PLA does come up for bid in our area, we will be unable to compete for the work.,
making it even harder for our company to get back on its economic feet.

Another area that has an adverse impact on small business job creation is the prevailing wage
rules. With the slow economy the last couple of years, we have been forced to perform
prevailing wage work in order to survive. These projects (we currently have 7 prevailing wage
projects) create a lot of additional record keeping that must be sent to the prevailing wage
coordinator, along with additional copies to the Division of Industrial Compliance and Labor, for
when the unions file an audit request after the job is complete.
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At the time a prevailing wage project is awarded, my firm has to issue employee notification
forms to employees on the job, advising the wage rate and applicable fringe benefits paid per
hour. Then, every week we have to do the following:

¢ Review prevailing wage updates and prepare updated employee notification forms to all
employees working on the job.

¢ Print and review certified payroll reports for each prevailing wage job.

« Compile applicable spreadsheet, per project, for payment of training fringe benefits to
certified training program.

e Compile applicable spreadsheet, per project, for payment of fringe benefits to certified
retirement plan.

» Compile applicable spreadsheet for tracking of all prevailing wage hours worked per job,
and all prevailing wage fringe benefits due per job, all to prepare for the possibility of a
prevailing wage audit,

Then, every month, we must:
o Submit certified payroll reports to the prevailing wage coordinator for each project.

* Submit payment of training account fringe benefits to certified training program
« Submit payment of fringe benefits to certified retirement plan.

I thank you for the opportunity to share my concerns with you, and I urge the committee to take a
hard look at how the regulatory environment can stifle small business job creation and growth.
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Chairman IssA. I thank the gentleman.

I now recognize myself for 5 minutes for questions.

Mr. Buschur, Mr. Alford really talked in terms of the same thing
you were, the project labor agreements, the fact that our mandat-
ing that only unions need apply in the trades, often creates a situa-
tion in which many of the businesses that he represents are effec-
tively locked out of the process. Now, you don’t look like a black
minority owned business, so I am not sure he was talking about
you, but in a sense isn’t that beyond just a regulatory impediment?
Isn’t it simply the Federal Government agreeing and demanding
that something cost more, and then paying more?

And my point to it is, it is a self-inflicted wound. Government
may cost 15 or 20 percent more, but other than locking out Mr.
Alford’s people, locking you out of the process, since we are willing
to pay for all this bureaucracy and waste and excess overhead, isn’t
it in fact not losing a job, but creating just simply ineffective jobs?

Mr. BUscHUR. Well, in my opinion, sir, the——

Chairman IssA. My tongue is in my cheek, you understand.

Mr. BUSCHUR. Please?

Chairman IssA. My tongue is in my cheek on that question.

Mr. BuscHUR. We had a good example in the State of Ohio. The
Ohio School for the Deaf and Blind bid a project out in two man-
ners, one with a PLA and one without a PLA. The project that was
bid without the PLA came in 22 percent lower and had six times
as many bidders as the job with the PLA. That is clearly docu-
mented; it was public bid opening, the numbers were read.

I guess taking my business hat off and being a taxpayer, I asked
the question why. Why would you exclude 85 percent of our con-
struction market and our members, and not allow them to bid on
these projects? It just makes no sense to us that this goes on, be-
cause those 85 percent contractors are performing work on other
projects that are not government related on a daily basis without
PLAs and are very successful at it, and are saving customers
money.

Chairman IssA. Obviously, from this part of the dais, I agree,
and particularly when I look at needing to crank more than 22 per-
cent of the cost out of government if we are going to balance the
budget.

Let me go on to a line of questioning. As a former small business
man, I guess a current small business man, still LLCs and LLPs,
I have a question which hopefully each of you can relate. The regu-
latory cost overall for companies with more than 500 employees is
rated in this one trillion as about $7,635. But for companies under
500 it is estimated to be about $10,585 per employee.

Now, when I look at that and I look at the figure of one trillion
into a $17 trillion economy, it looks to me like between 5 and 10
percent is the cost of regulations overall. So I am going to ask each
of you a targeted question. Let’s assume that we could get rid of
just 2 percent of that 10 percent on the back of each of your busi-
nesses. What would happen if you could, each of you, whether it
is avocados from California, or your services on molded products
and thermal set products, or your contracting, what if you could
shave 2 or 3 percent off? Not the whole 10 percent. What happens
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if you shave 3 percent off of your cost of doing business, what does
it do to your typical winning or not winning a bid? Mr. Buschur.

Mr. BuscHUR. Well, I guess in our situation, whether it is 1 per-
cent, 2 percent, whatever we can take off our overhead account is
going to make us more competitive. An example, we had our gen-
eral superintendent retire the middle of last year and we did not
replace him; we are doing the work with my vice president and my-
self. We didn’t have the funds, nor could we be competitive if we
put that back online. Right now I have a girl that spends about 30
hours a week taking care of prevailing wage reports.

Chairman IssA. OK, let me get to everyone, because my time is
expiring. And I will start with Mr. Timmons and come back to Mr.
Fredrich.

For a national manufacturer competing globally, what does 2 or
3 percent do if they can lower the price of their overall product by
that amount?

Mr. TiMMONS. Well, Mr. Chairman, overall, it is 18 percent more
expensive to do business in the United States than it is in a coun-
try that is a developed economy. So any amount off of that 18 per-
cent allows us to be more competitive. By the way, that 18 percent
is derived from the cost of regulation, also energy and tort cost; it
does not include labor.

Chairman IssA. Right. I realize it ripples through.

Mr. TIMMONS. So every percentage decrease in the cost of doing
business allows a manufacturer to reinvest money into its com-
pany, it allows it to expand it, it allows it to create jobs, which is
our ultimate goal.

Chairman IssA. And I am using the hypothetical number. You
can use your own numbers.

Mr. Nassif, assuming that you get water, what does that do for
avocados and other products competing against Mexico and the rest
of the world?

Mr. Nassir. Well, clearly, if we have the adequate water supply,
we are going to be able to be more productive on the land, and the
more you can produce per acre, the less water you use and the less
fertilizers and insecticides and pesticides you use. In our industry,
we are not price makers, we are price takers, so the retail buyers
and the food service buyers tell us how much they are going to pay.

Obviously, if we can cut a couple percentage points, that helps
us to be more competitive. But because we are in a global market,
we are not competing against the other State, necessarily, or the
farmer next door, we are competing against the world, and in the
world they don’t have the same regulatory burdens we have. There-
fore, even if 2 percent were cut, they could still look to another
country like China or Mexico or anywhere in the southern hemi-
sphere and find a lower price. So then we have to compete on qual-
ity and food safety.

Chairman IssA. OK.

Quickly, Mr. Alford.

Mr. ALFORD. Same question?

Chairman ISsA. Just the same genre. If we reduce this down to
the portion that Mr. Cummings and I might be able to provide in
regulatory relief, knowing you are not going to get all $10,000 per
employee off, what do those pieces of two or $3,000 per employee,
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what does that do for the businesses you represent, and then for
Mr. Fredrich, and we will have to wrap up?

Mr. ALFORD. It certainly makes it more competitive, makes them
more competitive. They would win more contracts, and winning
more contracts from that property would invest back into the com-
pany to grow or add jobs.

Chairman IssA. Mr. Fredrich.

Mr. FrREDRICH. I will give you a specific. We are bidding right
now on a water pump cover for Volkswagen. We don’t sell it di-
rectly to Volkswagen; we sell it to a company called Bocar. Bocar
is located in Mexico. That contract will be awarded on 1 or 2 per-
cent on the price of that, and I think we are going to get it, I do,
because we are very close. But as you burden—and that, by the
way, in terms of jobs, that is five jobs, five full-time jobs to fulfill
that contract. If we get it, five new jobs; we don’t get it, Mexico.

Chairman IssA. Thank you.

I now recognize the gentleman from Maryland, and I would ask
unanimous consent he be allowed to have two additional minutes.

Mr. CuMMINGS. Thank you very much, Mr. Chairman.

I want to thank all of you for your testimony. I don’t think it has
been unreasonable. I think that you have highlighted a number of
things. And I too know what it is, Mr. Fredrich, to run a small
business; I ran a small law firm for 20 years. I also know the strug-
gles that small businesses go through. So I want to thank all of
you.

As I listened to you, particularly you, Mr. Timmons, I could not
help but—and perhaps this will be the subject for another hear-
ing—but when I think about what I think it was—well, one of you
talked about Mexico. Was it you, Mr Fredrich? And I wonder when
those jobs go to Mexico, I wonder what Mexico’s standards are with
regard to, for example, child labor; with regard to, for example, pol-
lution, things of that nature.

And perhaps it might be a good idea, Mr. Chairman, if we begin
to look at those things too, because America is better than that. We
are better. We set a high standard for the world. So that leads me
to talk about a witness that is not here today, and I wish he was.
His name is Stanley Stewart and he goes by the nickname of
Goose. He is not from my district, he is not from the inner city of
Baltimore; he is from West Virginia. And he was one of the few
coal miners to survive the explosion in the Upper Big Branch Mine
in West Virginia.

Mr. Stewart wrote to the committee to support a proposed regu-
lation to require mining companies to create refuge alternatives
during emergencies. I ask unanimous consent that his letter be
placed into the record and I would like to read from it now.

Chairman IssA. Without objection, so ordered.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

[The information referred to follows:]
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My name is Stanley “Goose” Stewart and | actively worked as an underground coal miner for 34 years,
until the explosion of the Upper Big Branch Mine in Montcoal, West Virginia. | worked at UBB since it
was bought by Massey in 1995. | was 300 feet underground heading to my section to begin my jobas a
Continuous Miner Operator when the explosion happened.

1 {ost 29 of my friends that day and experienced the trauma of giving CPR to men that had families,
friends and lives that closely resembled my own. | had to stack their bodies and cover them with
blankets. I sat and looked at them for hours waiting for ambulances to come and take those 7 bodies of
the men who | had just tried to save. | still see their faces, covered in layers of soot so black that |
couldn’t tell one man from another. I still have nightmares about that day and my entire family is still
hurting from that one moment in history.

i have personally seen the consequences of a coal company neglecting to follow the laws as they are
written today. Massey continually blatantly disregarded the laws by camouflaging things when mine
inspectors would be onsite or to get permission to operate after being shut down. After the inspectors
would leave, the company would go back to their unfawful acts.

Coal companies today are making large amounts of profit. It would be absurd to weaken the mine
regulations and the enforcement capabilities of state and federal mine inspectors unless Congress and
large corporations don't mind seeing more tragedies like that of April 5, 2010. it wouldn't have to be a
tragedy that reaches national attention with scores of miners killed. It could be one killed today or two
next month. These deaths are the result of rogue operators “gaming” the system and not obeying the
mine laws. If we want to protect our miners the laws need strengthened and the people with the power
to enforce these laws need to have more authority to ensure they are enforced. Using regulations as
way 10 give these companies more control and workers less rights equals death or injury for millions of
working Americans.

In regard to the mine rescue chambers or refuge alternatives, { would like to state my feelings about
those. | have trained on the use of these containers and | am well aware of their capabilities. Although
they may not be needed very often, if they are needed they will work. Had they been in place during the
Sago disaster, those men would have lived. If the explosion at UBB had not been so massive as to kill my
friends on site, those men would have lived if they had made it to one of those chambers. if they can
save one man or two dozen they are worth it. The cost is minimal to save one life.

There is no more miserable place to die, in my opinion, than a coal mine. The coal operators can make
tremendous amounts of money and still ensure the safety of the men and women who mine coal for
their profit. My wife told me that the only thing that gave her hope during April 5 was the thought that
if 1 were underground, that | had made it to one of those chambers. During those terrible hours of her
grief and uncertainty when information was nonexistent, she had that last bit of hope that | was sitting
in that chamber waiting to be rescued. The comfort to a coal miner’s family to hope that their husband,
brother, son or father could be safe in one of those chambers is worth more than any money, greed or
profit.

You were elected to represent the American people, but more importantly, you are Americans and at
the very base of it all, you are human beings. The safety of your American people should mean more to
you than extra profits for big corporations. it seems wrong to justify the filling of corporate bank
accounts with the blood of American workers and the tears of their families.

I am just one man whose opinion is against many corporate and industry “experts”; but I'm a man who
has seen things that no man should see. I'm a man who has had to experience things no human should
live through. | am suffering the result of a large company disregarding regulations set by law that were
written in the blood of those coal miners who died in the past. These regulations that some say should
be disregarded are in place to ensure the safety of millions of Americans.

Regulations shouldn’t exclude profits. In my opinion it would save American jobs and American
companies, How can a company make a profit if it is paying out settiements or defending itself against
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lawsuits? Wouldn't it help Americans to have a safe environment to work so the large corporations
don’t close due to worker injury and wrongful death lawsuits? Wouldn't having regulations in place
ensure that companies have something to go by to know they are doing all they can to keep their
employees safe? If a company sends its jobs overseas to countries that don’t care about the safety of
their workers, the companies will make a profit, but Americans will lose jobs. Isn’t that what you are
trying to avoid?

| urge everyone to consider the result of your actions. Regulations do not cut into profit; they protect
the people who work to create a profit for a company.

Thank you,
Stanley Goose Stewart, Coal Miner
Orgas, West Virginia
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Mr. CUMMINGS. First, Mr. Stewart described the tragedy that
cost him 29 friends that day, and this is what he said. He said, I
had to stack their bodies and cover them with blankets. I can still
see their faces covered in layers of soot so black that I couldn’t tell
one man from another. Mr. Stewart went on to describe why refuge
alternatives are necessary, and he said this: Had they been in place
during the Sego disaster, those men would have lived. There is no
more miserable place to die, in my opinion, than a coal mine. The
coal operators can make tremendous amounts of money and still
ensure safety of the men and women who mine the coal for their
profit. I am just one man whose opinion is against many corporate
and industry experts. But I am a man who has seen things that
no man should ever see.

Mr. Stewart concluded his letter by saying this: These regula-
tions that some say should be disregarded in place to ensure the
safety of millions of Americans. Regulations do not cut into profit,
they protect the people who work to create a profit for a company.

Mr. Chairman, I have said it repeatedly that, for this committee,
we cannot focus on just the cost of regulations, we must also focus
on the benefits and the health and the welfare of American people,
and I know that these gentlemen share it.

As I listened to you, Mr Fredrich, I could not help but think back
to my days in the Maryland legislature. I was the expert for 15
years on workman’s compensation, and I know the cost of work-
man’s comp. So we have a lot of things that go into why some jobs
do not stay here in America. So the question then becomes, at some
point, what will our standard be? Will we bend to a lower standard,
where children are being exploited, for example, so that we can
make more profit? I don’t know.

But let me go to you, Mr. Alford. I just want to set the record
straight. You said that BP was the only company cited for OSHA
violations?

Mr. ALFORD. No, sir.

Mr. CUMMINGS. All right. What did you say?

Mr. ALFORD. I said if you take the U.S. oil industry and their vio-
}ations combined, it would only be a fraction of the total of BP’s
ines.

Mr. CUMMINGS. All right, I want to make it clear, on October 9,
2009, OSHA cited ConocoPhillips for repeat workplace safety and
health hazards. On that date, OSHA cited Conoco for three repeat
violations and four serious citations. June 2010 OSHA cited the
firm Infinium, a joint venture between Shell and Exxon, for 22
workplace safety violations, including exposing employees to chemi-
cal hazards.

And I am just going to stop there, but that is why I wanted—
and I think the chairman will agree that we have to hear the whole
story.

Mr. ALFORD. Sir—

Mr. CUMMINGS. I have another question for you, sir.

Mr. ALFORD. OK.

Mr. CuMMINGS. I would like to ask all the witnesses this. In the
State of the Union, the President proposed an initiative to promote
economic growth by modernizing the Nation’s infrastructure. On
January 26th, the U.S. Chamber of Commerce and the AFL-CIO
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issued a joint statement supporting this proposal. It is rare when
these two groups agree, but this is what they said: “Whether it is
building roads, bridges, high speed, broadband, energy systems,
schools, these projects not only create jobs and demand for busi-
ness, they are an investment in building the modern infrastructure
our country needs to compete in a global society.”

So, Mr. Alford, since your organization works closely with the
U.S. Chamber of Commerce, do you not?

Mr. ALFORD. I am on the board of the U.S. Chamber of Com-
merce, Sir.

Mr. CUMMINGS. So I assume that you would support these pro-
posals, would you not?

Mr. ALFORD. It depends on the particular proposal. I don’t want
project labor agreements. That is certain. Nor does the U.S. Cham-
ber.

Mr. CUMMINGS. So we are talking about—you sit on the board?
Did that come before you, by the way, I am just curious, as a board
member?

b Mr. ALFORD. Let me clarify something, please, on the U.S. Cham-
er.

Mr. CUMMINGS. Sure.

Mr. ALFORD. What the President has done, they were talking
about high speed rails. The U.S. Chamber agreed with AFL-CIO
that the Nation needs high speed rails. It was not a broad, general
statement saying all the infrastructure should go together or, as
you put it, we are in concert with the AFL-CIO. We are not. We
don’t believe in card check, we don’t believe in project labor agree-
ments. We don’t believe in a lot of things.

Mr. CuMMINGS. Well, as my time runs out, I want to thank you
for what you just said, but I am just reading from the joint state-
ment. It says whether it is building roads, bridges, high speed, high
speed, broadband, energy systems, schools, these projects not only
create jobs and demand for business, they are an investment in
building the modern infrastructure our country needs to compete in
a global society.

I see my time has run out, and I want to thank the chairman
for the additional 2 minutes.

Chairman IssA. You are most welcome.

I would ask unanimous consent that Appendix 1 from our pre-
liminary staff report on all of the submissions be placed in the
record at this time so that there is a complete list of all the com-
plaints, not one of which was about mine safety. Without objection,
so ordered.

[The information referred to follows:]
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Appendix I

REGULATIONS BY AGENCY

ENVIRONMENTAL PROTECTION AGENCY

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Atrazine (Herbicide) Re-Evaluation (Potential): The
EPA began a re-evaluation of Atrazine in 2009 aithough
not due for re-evaluation until 2013, Atrazine is an
agricultural herbicide primarily used on corn, sorghum,
and sugarcane, and is applied most heavily in the Midwest.

American Farm Bureau Federation

Boiler & Process Heater Maximum Achievable Control
Technology (MACT) (Boiler MACT), 75 Fed. Reg.
32682 (propesed April 29, 2010) (to be codified at 40
C.F.R. pts. 60, 63, and 24): This rule addresses emissions
from boilers, process heaters, and solid waste incinerators.
On December 7, 2010, EPA sought an extension of time
from the District Court for the District of Columbia to re-
propose and finalize these standards.

Air-Conditioning, Heating and Refrigeration Institute

The Aluminum Assoctation

American Chemistry Council

American Coatings Association

American Coke and Chemicals Institute

Armerican Forest and Paper Association

American Home Furnishings Alliance

American Iron and Steel Institute

APA-—The Engineered Wood Association

Business Roundtable

Chamber of Commerce

LConocoPhillips, Inc,

Council of Industrial Boilers

Industrial Energy Consumers of America

Kitchen Cabinet Manufacturers Association

Metal Treating Institute

Motor and Equipment Manufacturers Association

National Asphalt Pavement Association

National Association of Manufacturers

National Black Chamber of Commerce

Natjonal Federation of Independent Busincss

National Mining Association

National Qilseed Processors Association

Small Business & Entrepreneurship Council

Society of Chemical Manufacturers and Affiliates

Textile Rental Services Association

Brick and Ceramic Kilns Maximum Achievable
Contrel Technology (MACT) (Potential)

The Aluminum Association

Brick Industry Association

California Clean Air Act Pre-emption Waiver, 76 Fed.
Reg. 5368: Califomia agreed not to enforce its motor
vehicle Greenhouse Gas (GHG) rule in exchange for EPA
granting a waiver and issuing CAA regulations for new
motor vehicles.

Chamber of Commerce

National Automobile Dealers Association
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Central Appalachian Coal (CAPP): Review of
Appalachian Surface Coal Mining Activities under
Clean Water Act Section 404, National Envir i

American Coke and Chemicals Institute

Industrial Energy Consumers of America

National Mining Association

Policy Act (NEPA), and the Environmental Justice
Executive Order (E.0. 12898): On April 1, 2010, the
EPA issued three documents that seek to impose specific
conductivity limits on discharges from valley fills that
would ensure in-stream conductivity levels do not exceed
300-500 uS/cm,

National Sand, Stone, and Gravel Association

Chesapeake Bay Total Maximum Daily Load (TMDL):
On December 29, 2010, EPA established the TMDL, a
comprehensive “pollution diet” with rigorous
accountability measures to initiate sweeping actions to
restore clean water in the Chesapeake Bay and the region’s
streams, crecks and rivers, The TMDL is the largest ever
developed by EPA and encompasses 64,000 square-mile
watershed.

Agricultural Retailers Association

American Farm Bureau Federation

American Forest and Paper Association

Associated General Contractors

The Fertilizer Institute

Industrial Energy Consumers of America

National Alliance of Forest Owners

Responsible Industry for a Sound Environment

Chemical Manufacturing Area Source Standards Final
Rule 40 C.F.R. § 63 (2009): Finalized on October 29,
2009, this rule establishes national emission standards for
air poliutants from “area” chemical manufacturing
sources.

Society of Chemical Manufacturers and Affiliates

Clean Water Act Section 404{c) “Veto Authority” 33
U.S.C. 1344(c): authorizes EPA to prohibit, restrict, or
deny the discharge of dredged or fill material at defined
sites. Opponents of the mining in the area of the Pebble
Project have requested the EPA to prohibit under 404(c).

Pebble Project

Cleaning Products Claims Policy under the Federal
Insecticide, Fungicide, and Rodenticide (FIRFA) 7
U.S.C. 136 et seq. (1996): Change in EPA guidance
regarding cleaning of mold and mildew stains

American Coatings Association

Biotechnology Industry

Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) Section
108(b)—Fi ial R ibility Requir ts, 75
Fed. Reg. 816 (proposed Jan. 6, 2010) (to be codified 40
C.F.R. pt. 320): EPA has discretionary authority to
impose financial responsibility requirements on industrial
sectors “consistent with the degree of risk associated with
the production, transportation, treatment, storage, or
disposal of hazardous waste.”

Industrial Energy Consumers of America

National Mining Association

NTMA Precision

Precision Machined Products Association

Precision Metalforming Association

Concentrated Animal Feeding Operations (CAFOs)
and NPDES Permits (Potential): EPA working on
regulations that are expected to require small- and
medium-sized CAFOs to obtain NPEDES permits as well
as mandating use of more aggressive nutrient management
plans.

American Farm Bureau Federation
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Cooling Water Intake Structures (Clean Water Act
Section 316(b)) (Potential): EPA is developing regulations
under the Clean Water Act Section 316(b) that requires the
location, design, construction and capacity of cooling
water imake structures reflect the best technology
available for minimizing adverse environmental impact.

American Iron and Steel Institute

American Petroleum Institute

Business Roundtable

Chamber of Commerce

ConocoPhillips, Inc.

Council of Industrial Boiler Qwners

Edison Electric Institute

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

National Mining Association

Draft Guidance for Pesticide Registrants on Pesticide
Drift Labeling (Pesticide Spray Drift), 74 Fed. Reg.
57166 (proposed on Nov. 4, 2009): EPA proposed
guidance for new pesticide labeling to reduce off-target
spray and dust drift.

Agricultural Retailers Association

National Alliance of Forest Owners

Dioxin in Soil R ded Interim Preliminary
Remediation Goals: the EPA developed draft interim
preliminary remediation goals to assess the human health
risks from exposures to dioxin in soil.

American Chemistry Council

Disposal of Coal Combustion Residuals (CCRs)
Proposed Rule, 75 Fed. Reg. 35127 (proposed June 21,
2010) (to be codified at 40 C.F.R. pt. 257, 261, 264 et
al): EPA proposed on June 21, 2010 to regulate for the
first time coal ash {coal combustion residuals) to address
the risks from the disposal of wastes generated by electric
utilities and independent power producers.

American Forest and Paper Association

Associated General Contractors

Chamber of Commerce

Council of Industrial Boiler Owners

Edisen Electric Institute

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

Murray Energy Corporation

National Association of Home Builders

National Concrete Masonry Association

National Mining Association

National Sand, Stone, and Gravel Association

Portland Cement Association

E15 Ethanol Fuel Rule (EPA420-F-11-003): On October
13, 2010, the EPA granted a waiver for E15 fuel (blend of
15% ethanol and 85% gasoline) to be used cars and light
trucks manufactured between 2001 and 2006.

American Land Title Association

American Petroleum Institute

Association of International Automobile Manufacturers

ConocoPhillips, Inc.

Grocery Manufacturers Association

Mazda

National Automobile Dealers Association

National Marine M urers Association

National Petrochemical and Refiners Association

Small Business & Fntrepreneurship Council

Tovota Motor North America

Effluent Limit Guideline Rule for Construction Site
Runoff, 40 C.F.R. § 450 (2009): EPA issued a final rule
on December 1, 2009 regulating stormwater discharges
from construction and development industry,

Associated Builders & Contractors

Associated General Contractors

Council of Industrial Boiler Owners

Independent Petroleum Association of America

National Association of Home Builders

National Sand. Stone. and Gravel Association
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Effluent Limitation Guidelines and New Source
Performance Standards for the New Airport Deicing
Category, 74 Fed. Reg. 44676 (proposed Aug. 28, 2009)
{to be codified at 40 C.F.R. pt. 449): EPA is establishing
new technology-based guidelines and standards for the
discharges from airport deicing efforts.

Air Transport Association

Emergency Plauning and Community Right-to-Know
Act (Region 4 interpretation of the Fertilizer Retailer

Exemption)

Agricultural Retailers Association

Endocrine Disruptor Screening Program for
Chemicals (EDSP): EPA announced the initial list of
chemicals to be screened for their potential effects on the
endocrine system on April 15, 2009 and the first test
orders were issued on October 29, 2009. EPA then
developed a second list of chemicals for screening and
published three related Federal Register Notices on
November 17, 2010.

Consumer Specialty Products Association

The Methanol Institute

Formaldehyde Emission from Pressed Wood Products,
73 Fed. Reg. 73620 (advanced notice of proposed
rulemaking, Dec. 3, 2008) (to be codified to 40 C.F.R.
Chapter [): pursuant to the Formaldehyde Standards for
Composite Wood Products Act, EPA must promulgate
regulations to implement this law by January 1, 2013,

Composite Panet Association

Kitchen Cabinet Manufacturers Association

Greenh Gas (GHG) E: Tailoring Rule, 40
CFR § 52, 70 (2009): this final rule includes a step-by-
step implementation strategy issuing federally-enforceable
permits to the largest, most environmentally significant
sources beginning January 2, 2011.

Agricuitural Retailers Association

American Coke and Chemicals Institute

American Farm Bureau Federation

American Forest and Paper Association

American Iron and Steel Institute

American Petroleurn Institute

APA—The Engincered Wood Association

Chamber of Commerce

ConocoPhillips, Inc,

The Fertilizer Institute

Industrial Energy Consumers of America

Metal Treating Institute

Murray Energy Corporation

National Alliance of Forest Owners

National Association of Home Buiiders

National Black Chamber of Commerce

National Electrical Manufacturers Association

National Oilseed Processors Association

National Petrochemical and Refiners Association

Portland Cement Association
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Greenhouse Gas (GHG) Emissions Regul under

Alliance of Automobile Manufacturers (MY 2017-2025)

the Clean Air Act including:

Fuel Economy Greenhouse Gas Rules for MY 2012-
2016 on April 1, 2010, the EPA and the Department of
Transportation's National Highway Traffic Safety
Administration (NHTSA) issued a final rule to establish
greenhouse gas (GHG) and corporate average fuel
economy (CAFE) standards for light-duty vehicles.

Fuel Economy Greenhouse Gas Rules (Proposed) for
MY 2017-2025: on January 24, 2011, the EPA along with
the Department of Transportation and the state of
California announced a single timeframe for proposing
fuel economy and greenhouse gas standards for MY 2017
2025 cars and light-trucks.

Greenhouse Gas (GHG) and Fuel Efficiency Standards

American Bakers Association (General}

American Iron and Steel Institute (BACT)

American Petroleum Institute (NSPS)

Associated Builders & Contractors (General)

Association of American Railroads (General)

Brick Industry Association (NSPS)

Business Roundtable (NSPS, BACT)

Chamber of Commerce (General}

Charlotte Pipe and Foundry Company {General)

Counci} of Industrial Boiler Qwners (General)

Electric Reliability Coordinating Council (General)

Ford (MY 2017-2025)

Forging Industry Association (General}

Independent Petroleum Association of America (General)

Industrial Energy Consumers of America (NSPS)

Motor and Equipment Manufacturers Association (Car rules)

for Heavy-Duty Vehicles: in response to a Presidential
Memorandum of May 21, 2010, the EPA with the National
Highway Traffic Safety Administration (NHTSA)
announced they will initiate a rulemaking to reduce GHG
emissions for commercial medium- and heavy-duty trucks.

Available and Emerging Technologies for Reducing
Greenhouse Gas Emissions from the Iron and Steel
industry

Murray Energy Corporation (General)

National Automobile Dealers Association (MY 2012-2016)

National Black Chamber of Commerce (General)

National Council of Textile Organizations

National Petrochemical and Refiners Association (BACT, general)

National Stone, Sand, and Gravel Association (Small engines)

Owner Operator Independent Drivers Association (Heavy-Duty
Vehicles)

Small Business & Entrepreneurship Council {General)

Toyota Motor North America

"

Hydrogen Sulfide as 2 Hazardous Air Py

American Coke and Chemicals Institute

{Potential)

Independent Petroleum Association of America

Industrial Energy Consumers of America

Integrated Risk Information System (IRIS) Review of
Inorganic Arsenic (Draft Review): the EPA published
the toxicological review of inorganic arsenic on February
19, 2010, which addresses only cancer human health
effects that may result from chronic exposure.

National Mining Association

Integrated Risk Information System (IRIS) Review of
Formaldehyde—Inhalation A (Draft
Review): On June 2, 2010, FPA released the draft
assessment, which addresses both non-cancer and cancer
human health effects that may result from chronic

inhalation exposure.

APA---The Engineered Wood Association

Kitchen Cabinet Manufacturers Association

Integrated Risk Information System (IRIS) Review of
Methano! (Draft Review): EPA released an external
review draft in January 2010 for public review and
comment, which addresses both non-cancer and cancer
human health effects that may result from chronic
£Xposure.

The Methanol Institute
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Interstate Transport Ruale, 73 Fed. Reg, 45210
(proposed Aug. 2, 2010) (to be codified at 40 C.F.R. pt.
51, 52,72, 78, and 97): this rule would require significant
reductions in sulfur dioxide and nitrogen dioxide
emissions that cross state lines.

Chamber of Commerce

Council of Industrial Boiler Owners

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

Murray Energy Corporation

National Mining Association

Lead Clearance and Clearance Testing Requirements
for the Renovation, Repair, and Painting Program
{Propesed) 75 Fed. Reg. 38959 (propesed July 7, 2618)
(to be codified at 40 C.F.R. pt. 745): EPA requires
contractors to perform “dust-wipe testing” after most
construction activities to show that lead levels comply
with EPA standards.

Associated General Contractors

Lead: Renovation, Repair, and Painting Program, 40
C.F.R. § 745 (2008): beginning April 22, 2010,
contractors performing renovation, repair and painting
projects that disturb lead-based paint in homes, child care
facilities, and schools built before 1978 must be certified
and must follow specific work practices to prevent lead
contamination.

Air Conditioning Contractors of America

American Architectural Manufacturers Association

Associated Builders & Contractors

Associated General Contractors

Chamber of Commerce

Electronic Security Association

Hearth, Patio, & Barbecue Association

Insulation Contractors Association of America

Manufactured Housing Institute

National Apartment Association

National Association of Home Builders

NAIOP, the Commercial Rea! Estate Development Association

National Federation of Independent Business

National Lumber & Building Materials Dealers

National Multi Housing Council

National Glass Association

Plumbing-Heating-Cooling Contractors—National Association

The Real Estate Roundtable

Vinyl Siding Institute

Window & Door Manufacturers Association

Mandatory Reporting of Greenhouse Gases (GHG)
Rutle, 40 C.F.R. § 98 (2010): this rule requires reporting
of greenhouse gas (GHG) data and other relevant
information from large sources and suppliers in the United
States,

American Forest and Paper Association

Association of Equipment Manufacturers

Conoco-Phillips, Inc.

Industrial Energy Consumers of America

Portland Cement Association

Nanopesticide Policy (Proposed): EPA proposed a
nanopesticide policy in April 2010, which requires the
presence of a nanomaterial in a registered pesticide to be
reported under the “unreasonable adverse effect” provision
of FIFRA,

Silver Nanotechnology Working Group

National Ambient Air Quality Standards (NAAQS) for
Lead 40 C.F.R. § 58 (2008): in October 2008, EPA
substantially reduced the NAAQS for lead. EPA made
final revisions to the ambient monitoring requirements for
measuring lead in the air on December 14, 2010.

Non-Ferraus Founders” Society
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National Ambient Air Quality Standards (NAAQS) for
Nitrogen Oxide 40 CFR §§ 50, 58 (2016): On January 22,
2010, the EPA strengthened the NAAQS for nitrogen
dioxide.

American Coke and Chemicals Institute

American Farm Bureau Federation

American Iron and Steel Instifute

Associated General Contractors

Council of Industrial Boiler Owners

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

Portland Cement Association

National Ambient Air Quality Standards (NAAQS) for
Ozone, 75 Fed. Reg. 2938 (proposed Jan. 19, 2010) (to
be codified at 40 C.F.R. pt. 50, 58): EPA is lowering the
NAAQS for the ozone to somewhere in the 60-70 parts per
billion range. On December 8, 2010, the EPA
Administrator requested more input from agency’s science
advisors. EPA intends to set a final standard by the end of
July, 2011,

American Coatings Association

American Coke and Chemicals Institute

American Forest and Paper Association

American Iron and Steel Institute

American Petrojeum Institute

APA—The Engineered Wood Association

Associated Genera) Contractors

Brick Industry Association

Business Roundtable

Chamber of Commerce

Charlotte Pipe and Foundry Company

Conoco-Phillips, Inc.

Consumer Specialty Products Association

Council of Industrial Boiler Qwners

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

Metal Treating Institute

Murray Evergy Corporation

National Association of Home Builders

National Association of Manufacturers

Natjonal Black Chamber of Commerce

National Federation of Independent Business

National Oilseed Processors Association

National Petrochemical and Refiners Association

Porttand Cement Association

Small Business & Entrepreneurship Council

National Ambient Air Quality Standards (NAAQS) for
Particulate Matter (Potential): EPA will propose
NAAQS for particulate matter in early 2011, with final
regulations due in 2012,

Agricultural Retailers Association

American Coke and Chemicals Institute

American Farm Bureau Federation

American Forest and Paper Association

American Iron and Steel Institute

Chamber of Commerce

Charlotte Pipe and Foundry Company

Council of Industrial Boiler Owners

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

National Asphalt Paverment Association

National Sand, Stone, and Gravel Association

Portland Cement Association
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National Ambient Air Quality Standards (NAAQS) for
Sulfur Disxide 40 C.F.R. §§50, 53, 58 (2010): EPA
strengthened the NAAQS for sulfur dioxide on June 2,
2010

The Aluminum Association

American Coke and Chemicals Institute

American Iron and Steel Institute

Council of Industrial Boiler Owners

Industrial Energy Consumers of America

Portland Cement Association

National Emission Standards for Hazardous Air
Pollutants (NESHAPs) from the Portland Cement
Manufacturing Industry 40 CF.R, §§ 60, 63 (2010):
regulates emission limits for mercury, THC, and
particulate matter from new and existing kilns located at
Major Sources,

Cemex

Portland Cement Association

Navigable Waters Guidance: EPA issued a guidance
document under review at the Office of Management and
Budget {OMB).

American Farm Bureau Federation

Chamber of Commerce

New Source Performance Standards (NSPS) for
Portland Cement Plants 46 C.F.R. §§ 60, 63 (2010):
regulates emission limits for particulate matter, nitrogen
oxides, and sulfur dioxide for facilities that commence
construction, modification, or reconstruction after June 16,
2008.

Cemex

Portland Cement Association

Non-Hazardous Materials that are Solid Waste
(proposed April 29, 2018) {to be codified at 40 C.F.R.
pt. 241): this rule seeks to clarify which non-hazardous
secondary materials are or are not solid wastes when
burned in combustion units.

American Home Furnishings Alliance

Automotive Aftermarket Industry Association

Chamber of Commerce

Industrial Energy Consumers of America

IPC, The Association Connecting Electronics Industries

Non-Ferrous Founders® Society

Numeric Nutrient Water Quality Criteria for Florida
Waters, 40 C.F.R. §131 (2010): the final rule published
on December 6, 2010, issues numeric water quality
criteria for nitrogen/phosphorus pollution to protect
aquatic life in lakes, flowing waters, and springs within
Florida

Agricuitural Retailers Association

American Torest and Paper Association

CF Industries

The Fertilizer Institute

Industrial Energy Consumers of America

Polychiorinated Biphenyl (PCBs) Analytical Method:
PEA has proposed an analytical test method that measures
in a very low range of parts per quadriltion.

American Forest and Paper Association

Pesticide Permits—Proposed Clean Water Act
National Poliutant Discharge Elimination System
(NPDES) Pesticide General Permit Program, 75 Fed.
13468 (proposed June 4, 2010): Proposed permit system
that will be put in place by April 9, 201 1.

Agricultural Retailers Association

American Farm Bureau Federation

Responsible Industry for a Sound Environment

Prior Converted Croplands: EPA (with Army Corps of
Engineers) recapturing prior converted croplands (PCC)
{wetlands drained before 1985 that no longer exhibit the
characteristics of wetlands) by altering guidance to claim a
“change of use” places PCC under the Clean Water Act.

American Farm Bureau Federation

Residual Risk Reviews of the Pulp and Paper Industry:
Pursuant to a settlement agreement, EPA must propose its
residual risk determination for pulp and paper mills by
June 15, 2011.

American Forest and Paper Association
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Safe Drinking Water Act: Hydraulic Fracturing
Regulation (Potential)

Conoco-Philiips, Inc.

Independent Petroleum Association of America

Spill Prevention, Control, and Countermeasure
{SPCC) Regulation, 40 C.F.R. § 112 (2008): This rule's
purpose is to help facilities prevent a discharge of oil into
navigable waters or adjoining shorelines.

American Farm Bureau

Associated General Contractors

Spruce Mine Clean Water Act Permit (Revocation): for
the first time, EPA revoked a previously issued permit in
January 2011,

Chamber of Commerce

National Sand, Stone, and Gravel Association

Texas Air Permits: Approval and Promulgation of
Implementation Plans; Texas; Revisions to the New
Source Review (NSR) State Implementation Plan
{SIP); Flexible Permits, 40 C.F.R. § 52 (2010): EPA is
proposing disapproval of submittals from the State of
Texas, through the Texas Commission on Environmental
Quality (TCEQ) to revise the Texas SIP to include a new
type of NSR permitting program, Flexible Permits {the
Texas Flexible Permits State Program or the

Program).

Chamber of Commerce

National Petrochemical and Refiners Association

Toxic Release Inventory (TRI) Articles Exemption
Clarification Proposed Rule, 74 Fed. Reg. 42625
{proposed Aug. 24, 2009) (to be codified at 46 C.F.R.
pt. 372): EPA is proposing to remove a paragraph of
guidance dealing with releases due to natural weathering
of products, and is proposing an interpretation of how the
articles exemption applies to the Wood Treating Industry,
specifically to treated wood that has completed the
freatment process.

American Wire Producers Association

Independent Petroleum Association of America

NTMA Precision

Precision Machined Products Association

Precision Metalforming Association

Toxic Substances Control Act (TSCA) Chemical Action
Plans 15 U.S.C. §2601 et seq. (1976): In September 2009,
EPA announced a comprehensive strategy for chemical
management including “action plans™ for 12 chemical
families.

Groeery Manufacturers Association

Society of Plastics Industry

Toxic Substances Control Act (TSCA) Proposed Rule
te amend the Inventory Update Ruie (IUR) 75 Fed Reg.
19830 (proposed Aug. 13, 2010) (to be codified at 40
C.F.R. pt. 704, 716, 711): EPA is proposing to amend the

reporting requirements.

American Coatings Association

Industrial Energy Consumers of America

IPC, The Association Connecting Electronics Industries

Socicty of Plastics Industry

Toxic Substances Control Act (TSCA) Nanoscale
Materials/Products Regulation: To ensure that nanoscale
materials are manufactured and used in a manner that
protects against unreasonable risks to human health and
the environment, EPA is pursuing a comprehensive
regulatory approach under TSCA,

NanoBusiness Alliance

Toxic Substances Control Act (TSCA) Proposed Test
Ruie For Coal Tar and Coal Tar-Derived Chemicals

American Coke and Chemicals Institute

Society of Plastics Industry

Use of Settlement Agreements: EPA has entered into
settlement agreements with environmental organizations,
impacting industry outsides the Administrative Procedure
Act (APA) rulemaking process,

American Farm Bureau
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Utility Boilers Maximum Achievable Contro}
Technology (MACT) (MACT for Power Plants)
{Potential): Pursuant to a 2009 consent decree, the EPA
must issue a proposed rule new National Emission
Standard for Hazardous Air Pollutants (NESHAP)
regulation HAP emissions from coal- and oil-fired electric
generating units by March 16, 2011 and finalize the rule
by November 16, 2011,

Business Roundtable

Electric Reliability Coordinating Council

Industrial Energy Consumers of America

National Mining Association
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FINANCIAL SERVICES AGENCIES

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Dodd-Frank CFTC Portfolio Reconciliation, and
Portfolic Compression Requirements for Swap Dealers
and Major Swap Participants 75 Fed. Reg. 81519
(proposed Dec. 28, 2610) (to be codified at 17 C.F.R. pt.
23): The CTFC issued a proposed rule io prescribe
standards for swap dealers and major swap participants
related to the timely and accurate confirmation,
processing, netting, documentation, and valuation of
swaps. The proposed rules would establish requirements
for swap confirmation, portfolio reconciliation, and
portfolio compression for swap dealers and major swap
participants.

Commodity Markets Council

Dodd Frank CFTC Registration of Swap Dealers and
Major Swap Participants 75 Fed. Reg. 71397 (proposed
Nov. 23, 2010) (to be codified at 17 C.F.R. pts. 3, 23,
170): the CFTC issued a proposed rule to establish the
process for registering swap dealers and major swap
participants. The proposal would require swaps entities to
become members of the National Futures Association and
to confirm that persons associated with them are not
subject to a statutory disqualification under the
Commodity Exchange Act.

ConocoPhillips

Dodd-Frank CFTC Position Limits for Derivatives, 76
Fed. Red. 4752 (proposed Jan. 26, 2011) (to be codified
at 17 CFR Parts 1, 150, 151): the CFTC issued a
proposed rule to simultaneously establish position limits
and limit formulas for certain physical commodity futures
and option contracts executed pursuant 1o the rules of
designated contract markets (DCM) and physical
commodity swaps that are economically equivalent to such
DCM contracts.

Commodity Markets Council

Independent Petroleum Association of America

Dodd-Frank SEC Shareholder Approval of Executive
Compensation and Golden Parachute Compensation

§ 229, 240, 249 (2011): On January 25, 2011,
ed a final rule relating to shareholder approval
of executive compensation and “golden parachute™
compensation arrangements required under Dodd-Frank.

American Express

Business Roundtable

Dodd-Frank CEO Pay Ratio Disclosure: Dodd-Frank
will require all U.S. public companies, companies that are
not publicly traded but have public debt, and other
companies required to file reports with the SEC to disclose
the following compensation metrics: the annual total
compensation of the chief executive officer; the median
annual total compensation for all employees (except the
chief executive officer); and a ratio of these two metrics.

American Express

Business Roundtable
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Dodd-Frank & the Fair Debt Collection Practices Act,
Pub. L. No. 109-351, §§ 801-802, 120 Stat. 1966 (2606):
Dodd-Frank transferred the Federal Trade Commission’s
rulernaking authority under the Fair Debt Collection
Practices Act to the Consumer Financial Protection
Bureau.

DBA Imernational

Dodd-Frank CFTC Agricultural Commodity
Definition, 75 Fed. Reg. 65586 (proposed Oct. 26, 2010)
{to be codified at 17 C.F.R. pt. 1): The CFTC issued a
proposed rule to define “agricultural commodity” under
the Commodity Exchange Act (CEA) as amended by
Dodd-Frank.

Commodity Markets Council

Dodd-Frank CFTC Agricultural Swaps, 75 Fed. Reg.
59666 (proposed Sept. 28, 2010) {to be codified at 17
C.F.R. pt. 35): The CFTC issued an advance notice of
proposed nifemaking to request comment on the
appropriate conditions, restriclions or protections to be
included in a rule the CFTC must issue under Dodd-Frank
governing the trading of agricultural swaps.

Commodity Markets Council

Dodd-Frank CFTC Disruptive Trading Practices, 75
Fed. Reg. 67301 (proposed Nov, 2, 2010) (to be codified
at 17 CFR Chapter 1): The CTFC issued an advance
notice of proposed rulemaking to request comment on
issuing rules necessary to prohibit trading practices
deemed disruptive of fair and equitable trading.

Commodity Markets Council

Dodd-Frank Mandatory Clawbacks: Dodd Frank
requires companies listed on a U.S. stock exchange o
implement and disclose a policy requiririg a company to
clawback incentive-based compensation paid to current or
former executive officers if the company is required to
restate its financials due to material non-compliance with
financial reporting requirements. The SEC is responsible
for enforcing the clawbacks.

American Express

Business Roundtable

Dodd-¥Frank Federal Reserve Board Debit Card
Interchange Fees and Routing (proposed Dec. 16, 2610)
(to be codified at 12 C.F.R. pt, 235): The Federal
Reserve Board issued a proposed rule to establish
standards for debit card interchange fees, regulations
governing network fees, and prohibitions against network
exclusivity arrangements and routing restrictions.

Credit Union National Association

Financial Services Roundtable

Small Business & Entrepreneurship Council

Dodd Frank Federal Reserve Board Enhanced
Prudential Standards for Large Bank Holding
Companies {(BHCs) and Nonbank Fi ial Comy
Designated for Consclidated Supervision: The Dodd-
Frank Act requires the Federal Reserve Board to establish
stricter prudential standards for all BHCs with total
consolidated assets of $50 billion or greater and all non-
bank financial companies supervised by the Federal
Reserve Board. A proposed rule is expected to be issued
this spring.

Financial Services Roundtable
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Dodd-Frank SEC Facilitating Shareholder Director
Nominations (“Proxy Access™) 17 C.F.R. §§ 200, 232,
240, 249 (2010): In August 2010, the SEC issued a final
rule that requires companies to include board of director
nominees by certain sharcholders in their proxy materials.
Under the rules, shareholders will be eligible to have their
nominees included in the proxy materials if they own at
least 3 percent of the company's shares continuously for at
least the prior three years. However, in October 2010, the
SEC announced it would delay implementation of the rule
pending the outcome of a court challenge.

American Express

Business Roundtable

Dodd-Frank CFTC Prohibition of Market
Manipulation, 75 Fed. Reg. 67657 (proposed Nov. 3,
2010) (to be codified at 17 C.F.R. pt. 180): CFTC issued
a proposed rule to implement its new anti-manipulation
authority. The proposed rules expand and codify the
Commission’s authority to prohibit manipulation.

Commodity Markets Council

Dodd-Frank SEC Disclosure of Payments by Resource
Extraction Issuers, 75 Fed. Reg. 80978 (proposed Dec.
23, 2010) (to be codified at 17 C.F.R. pt. 229, 249): The
SEC issued a proposed rule requiring resource extraction
issuers to include in an annual report information relating
10 any payment made by the issuer, or by a subsidiary or
another entity controlled by the issuer, to a foreign
government or the Federal Government for the purpose of
the commercial development of oil, natural gas, or
minerals.

Business Roundtable

ConocoPhillips

Dodd-Frask SEC Mine Safety Disclosure, 75 Fed. Reg.
80374 (proposed Dec. 15, 2010) (to be codified at 17
C.F.R. pt. 229, 239, 249): The SEC issued a proposed rule
10 outline the way mining companiecs must disclose certain
information about mine safety and health standards to
investors.

Business Roundtable
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Dodd-Frank SEC Conflict Minerals, 75 Fed. Reg.
80948 (propesed Dec. 23, 2010) (to be codified at 17
C.F.R. pt. 229, 249): The SEC issued a proposed rule that
would require any issuer for which conflict minerals are
necessary to the functionality or production of a product
manufactured, or contracted to be manufactured, by that
issuer to disclose in the body of its annual report whether
its conflict minerals originated in the Democratic Republic
of the Congo or an adjoining country. If so, that issuer
would be required to furnish a separate report as an exhibit
to its annual report that includes, among other matters, a
description of the measures taken by the issuer to exercise
due diligence on the source and chain of custody of its
conflict minerals.

American Petroleum Institute

Boeing

Business Roundtable

IPC — Association Connecting Electronics Industries

Manufacturing Jewelers and Suppliers of America

National Electrical Manufacturers Association

Dodd-Frank CFTC and SEC Further Definition of
“Swap Dealer,” “Security-Based Swap Dealer,”
“Major Swap Participant,” “Major Security-Based
Swap Participant,” and “Eligible Contract
Participant”, 75 Fed. Reg. 80174 {proposed Dec. 21,
2010) (to be codified at 17 C.F.R. pt. 1, 240): The CFTC
and the SEC issued a joint proposed rule that would
further define a series of terms related to the security-
based swaps market, including “swap dealer,” “security-
based swap dealer,” “major swap participant,” “major
security-based swap participant™ and “cligible contract
participant.”

American Express

Business Roundtable

Commodity Markets Council

ConocoPhillips

Edison Electric Institute

Dodd-Frank SEC Impl ing Whistleblower
Provisions, 75 Fed. Reg. 70488 (proposed Nov. 17,
2010) (to be codified at 17 C.F.R. pt. 240, 249): The
SEC issued a proposed rule to implement the
whistleblower provisions in Dodd Frank. Under
regulations proscribed by the SEC, a whistleblower
program will be established, and eligible whistleblowers
will receive 10-30% of any fine aver §1 million thatis a
result of original information provided to the SEC that
leads to the successful enforcement of a covered action.

American Express

Boeing

Business Roundtable

Dodd-Frank Volcker Rule: The Volcker Rule amends
the Bank Holding Company Act of 1956 to prohibit banks
and other banking entities from engaging in proprietary
trading and from sponsoring or investing in private equity
or hedge funds. The Volcker Rule also prohibits banks and
other banking entities from extending credit to, or
engaging in other covered transactions with, private equity
or hedge funds that they advise, manage, sponsor, or
organize. Any fransactions between a banking entity and
any such fund that arc not prohibited must be entered into

Financial Services Roundtable
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on arms-length market terms, Finally, the Volcker Rule
tasks the Federal Reserve Board with imposing additional
capital and quantitative limits on systemically important
nonbank financial companies that engage in proprietary
trading or that sponsor or invest in private equity or hedge
funds.

Federal Credit Union Act Net Worth Restrictions: The
Act requires credit unions to have 7% net worth to be
considered well-capitalized and 6% net worth to be
adequately capitalized.

Credit Union National Association

Secure and Fair Enforcement for Mortgage Licensing
Act (SAFE Act) of 2008, Pub. L. No. 110-289:
Regulators, specifically at the state level, have broadened
the scope of regulated activity to include those who
perform administrative and clerical tasks as mortgage loan
originators, even if they do not offer or negotiate loan
terms for compensation or gain.

Manufactured Housing Institute

President’s Working Group Report on Money Market
Fund Reform, Release No, IC-29497; File No. 4-619:
The SEC is seeking comment on the options discussed in
the President’s Working Group on Financial Markets”
study of possible money market fund reforms. One of the
proposals considers moving away from the current stable
net asset values (NAVs) fo a floating NAV.

Boeing

Sarbanes-Oxiey Act (SOX), Pub. L. No, 107-204, §
404(b), 116 Stat, 745 (2002): SOX Section 404(b)
requires public companies to conduct a review of internal
controls over financial reporting and include an external
auditor attestation report of those controls in their annual
filings.

Biotechnology Industry Organization

Joint Agency Red Flags Rule, 12 C.F.R. § 41 (2067): In
2007, pursuant to the Fair and Accurate Credit
Transactions Act of 2003, the OCC, Board, FDIC, OTS,
NCUA and FTC jointly issued rules that require financial
institutions and creditors to develop and implement
identify theft programs. The programs must include
identification, detection and response to patterns,
practices, or specific activities that could indicate identity
theft

American Land Title Association

National Automobile Dealers Association

FTC and Federal Reserve Board Fair Credit Reporting
Risk-Based Pricing Rule, 16 C.F.R. §§640, 698 (2010):
Pursuant to the Fair and Accurate Credit Transaction Act
of 2003, the FTC and Federal Reserve Board issued a rule
that generally requires a creditor to provide a risk-based
pricing notice to a consumer when the creditor uses a
consumer report to grant or extend credit to the consumer
on material terms that are materially less favorable than
the most favorable terms available to a substantial
proportion of consumers from or through that creditor.

National Automobile Dealers Association
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DEPARTMENT OF LABOR/LABOR ISSUES

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Administration “High Road” Government Contracting
Policy: The February 2010 Annual Report of the White
House Task Force on the Middle Class announced it is
exploring a government contacting policy that would take
into account the records of the firms who receive
government contracts and the quality of the jobs they
create.

Associated Builders and Contractors, Inc.

Associated General Contractors

Small Business & Entrepreneurship Council

Administration Use of Project Labor Agri ts for

Associated Builders and Contractors, Inc.

Federal Construction Projects (E.O. 13502) and 48
C.F.R. § 536.271 {2010): On February 13, 2009, President
Obama issued an Executive Order to encourage the use of
project labor agreements for large-scale federal
construction projects. In April 2010, the Department of
Defense, General Services Administration, and National
Aeronautics and Space Administration issued a final rule
implementing the Executive Order,

Associated General Contractors

Construction Industry Round Table

Small Business & Entrepreneurship Council

DOL’s Lack of Clarity in Job Duties used for Wage
Determinations under the Davis-Bacon Act: Currently,
DOL provides wage determination lists for several
different classifications of workers, but only limited
information is provided about the job duties or union work
rules that correspond to those classifications.

Associated Builders and Contractors, Inc.

DOL Persuader Agreements: Employer and Labor
Relations Consultant Reporting Under the Labor-
Management Reporting and Disclosure Act {LMRDA)
{Potential). In the fal) of 2010, the Office of Labor
Management Standards announced they plan to propose a
rule to reinterpret section 203(c) of the LMRDA to narrow
the scope of the advice exemption.

Associated Builders and Contractors, Inc.

DOL Right to Know under the Fair Labor Standards
Act (FLSA) (Potential): In the fall of 2010, the Wage and
Hour Division (WHD) announced they are considering a
proposed rufe that would required covered employers to
notify their employees of their rights under the FLSA and
to provide information about hours worked and wage
computation. The proposal is expected to be issued in
April 2011,

American Bakers Association

Associated Builders and Contractors, Inc.

National Federation of Independent Business

DOL Wage Rates Under the Davis-Bacon Act: The
Wage and Hour Division (WHD) sets “prevailing wages”
based on wages paid to various laborers and mechanics
emploved on construction projects.

Associated Builders and Contractors, Inc.

Employee Benefits Security Administration (EBSA)
Definition of the Term “Fiduciary” 75 Fed. Reg. 2142
(proposed Oct. 22, 2010): The EBSA issued a proposed
rule to expand the definition of “fiduciary” under the
Employee Retirement Income Security Act (ERISA).

Financial Services Forum (note this concern may not reflect the

entire membership of the Forum)
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NLRB Governing Notification of Employee Rights
under the National Labor Relations Act (NLRA), 73
Fed. Reg. 80420 (proposed Dec. 22, 2030) (10 be
codified to 29 C.F.R. pt. 104): The NLRB issued a
proposed rule that would require employers, including
labor organizations, to post notices informing their
employees of their rights under the NLRA.

Associated Builders and Contractors, Inc.

Forging Industry Association

Motor and Equipment Manufacturers Association

National Council of Textile Organizations

National Restaurani Association

Non-Ferrous Founders' Society

Textile Rental Services Association

OHSA Backing Operations (Potential): In the fall of
2010, OSHA announced it is considering proposing a rule
1o regulate the backing operations of construction
equipment.

Associated General Contractors

OSHA Building Inspectors Partnership (pilot
program): In May 2010, OSHA announced it is faunching
a pilot program to partner with local building inspectors in
sefect American cities to monitor working conditions,

Associated General Contractors

OSHA Combustible Dust, 74 Fed. Reg. 54334
{proposed Oct. 21, 2009) {to be codified at 29 C.F.R. pt.
1910): OSHA issucd an advanced notice of proposed
rulemaking to develop a proposed standard for
combustible dust management. OHSA has determined
combustible dust to include “all combustible particulate
solids of any size, shape, or chemical composition that
could present a fire or deflagration hazard when suspended
in air or other oxidizing medium.”

American Forest and Paper Association

American Iron and Steel Institute

American Wire Producers Association

APA - The Engineered Wood Association

Kitchen Cabinet Manufacturers Association

National Lumber & Building Material Dealers Agsociation

National Oilseed Processors Association

Non-Ferrous Founders' Society

Society of Plastics Industry

OSHA Consultation Agreements: Proposed Changes to
Consultation Procedures, 75 Fed. Reg. 54064 (proposed
Sept. 3, 2010} (to be cedified at 29 C.F.R. pt. 1908):
OSHA issued a proposed rule to clarify the Assistant
Secretary’s ability to identify sites to be inspected,
regardless of their Safety and Health Achievement and
Recognition Programs (SHARP) status. The proposal also
permits OSHA compliance officers to proceed with
enforcement visits due to referrals from sites undergoing
consultation visits or sites that have attained SHARP
status. Finally, the proposal limits the deletion period
from OSHA’s programmed inspection schedule for those
employers that participate in the SHARP program.

American Coatings Association

American Iron and Steel Institute

Associated General Contractors

International Bottled Water Association

Metal Treating Institute

Motor and Equipment Manufacturers Association

National Association of Manufacturers

National Federation of Independent Business

Society of Plastics Industry

Textile Rental Services Association

OSHA Cranes and Derricks in Construction, 29 C.F.R.
§ 1926 (2010): OSHA issued a final rule to update and
specify industry work practices to help ensure employee
safety during the use of cranes and derrick in construction
projects. The rule took effect on November 8. 2010.

Association of Equipment Manufacturers
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OSHA Injury & Hiness Prevention Program (“I12P2")
75 Fed. Reg. 23637 (proposed May 4, 2010) (to be
codified at C.F.R. pt. 1910): OSHA announced it was
conducting stakcholder meetings to develop a proposed
rule to implement an Injury and lliness Prevention
Program. The proposed rule is expected to be issued this
spring, and it is likely to address how to plan, implement,
evaluate, and improve processes and activities that protect
employee safety and health.

American Coatings Association

American Iron and Steel Institute

Associated Builders and Contractors, Inc.

Associated General Contractors

Metal Treating Institute

Motor and Equipment Manufacturers Association

National Association of Manufacturers

National Federation of Independent Business

National Lumber & Building Material Dealers Association

National Oilseed Processors Association

Small Business & Entreprencurship Council

Society of Plastics Industry

Textile Rental Services Agsociation

OSHA Interpretation of Provisions for Feasible
Administrative or Engineering Controls of
Occupational Neise 75 Fed. Reg. 64216 (proposed Oct.
19, 2010) (to be codified at 29 C.F.R. pt. 1910, 1926):
OSHA issued a proposed interpretation of the term
“feasible administrative or engineering controls” to clarify
that the term “‘feasible”™ means capable of being done. On
January 19", 2011, OSHA announced it was withdrawing
its proposed interpretation.

American Coatings Association

American Coke and Coal Chemicals Institute

Ametican Forest and Paper Association

American Iron and Stee] Institute

APA - The Engineered Wood Association

Associated Builders and Contractors, Inc.

Associated General Contractors

Association of Equipment Manufacturers

Boeing

Conoco-Phillips, Inc

Forging Industry Association

International Bottled Water Association

Kitchen Cabinet Manufacturers Association

Metal Treating Institute

Motor and Equipment Manufacturers Association

National Association of Manufacturers

National Concrete Masonry Association

National Council of Textile Organizations

National Federation of Independent Business

National Lumber & Building Material Dealers Association

National Oilseed Processors Association

National Tooling and Machining Association

Non-Ferrous Founders' Society

Precision Machined Products Association

Precision Metalforming Association

Roaring Springs Water

Small Business & Entreprencurship Council

Society of Plastics Industry

Textile Rental Services Association

Window & Door Manufacturers Association

OSHA Leckout Procedure Gaidanee: In 2008, OSHA
issued a compliance directive to make clear that efforts to
label die or tool changes as “routine, repetitive and integral
to the production operation™ and therefore not subject to
lockout would be rejected.

National Tooling and Machining Association

Precision Machined Products Association

Precision Metalforming Association
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OSHA Occupational Exposure to Crystalline Silica
{Potential): In the fall of 2010, OSHA announced it
intends to pursue a new comprehensive standard for
crystalline silica to require provisions for methods of
compliance, exposure monitoring, worker training, and
medical surveillance. A proposal is expected to be issued
in February 2011,

Associated General Contractors

Interlocking Concrete Pavement Institute

National Concrete Masonry Association

OSHA Occupational Injury and Iliress Recording and
Reporting Requirements, 75 Fed. Reg. 4728 (proposed
Jan. 29, 2010) (to be codified at 29 C.F.R. pt. 1904):
OSHA issued a proposed rule to add a column to the
OSHA 300 Log that would require employers to record
work-refated musculoskeletal disorders (MSD). On
January 25, 2011, OSHA announced it was temporarily
withdrawing its proposed rule to seek further input from
small business.

American Coke and Coal Chemicals Institute

American Iron and Steel Institute

Associated Butlders and Contractors, Inc.

Associated General Contractors

Automotive Aftermarket Industry Association

Metal Treating Institute

National Federation of Independent Business

National Oilseed Processors Association

Non-Ferrous Founders’ Society

Society of Chemical Manufacturers and Affiliates

Society of Plastics Industr

OSHA Permissible Exposure Limit (PEL): In August
2010, OSHA announced it plans to conduct a
comprehensive review of chemicals that should be subject
to PELs.

American Iron and Steel Institute

Metal Treating Institute

OSHA Policy Change to Penalty Structure: OSHA is
currently implementing multiple changes to its
administrative penalty calculation system that will impact
final penalties issued to employers for OSHA violations.

Associated General Contractors

OSHA Safety Signs: Current safety sign regulations are
based on outdated standards.

National Electrical Manufacturers Association

OSHA Severe Violator Enforcement

Program (SVEP): In June 2010, OSHA established
enforcement policies and procedures for the SVEP to
replace OSHA's Enhanced Enforcement Program (EEP).

Non-Ferrous Founders' Society
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DEPARTMEN

' OF TRANSPORTATION

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Hours of Service 75 Fed. Reg. 82170 (proposed Dec. 29,
20610) (to be codified at 49 C.F.R. pt. 385, 386, 390,
395): The Hours-of-Service regulations put limits in place
for when and how long commercial motor vehicle (CMV)
drivers may drive.

American Bakers Association

Grocery Manufacturers Association

Metal Treating Institute

National Association of Manufacturers

DOT Proposed Rule on Transportation of Lithium
Batteries 75 Fed. Reg. 1302 (proposed Jan. 11, 2010)
(to be codified at 49 C.F.R. pt. 172,173, 175):

Unless excepted by specific provisions, Lithium batteries
must be approved for commercial transportation by
PHMSA's Associate Administrator for Hazardous
Materials Safety.

Air Transport Association

CTIA-The Wircless Association

National Association of Manufacturers

Metal Treating Institute

National Electric Manufacturers Association

Cargo Capacity Labeling Rule or Part 571.110: Tire
selection and rims and motor heme/recreation vehicle
trailer load carrying capacity information for motor
vehicles with a GVWR of 4,536 kilograms (10,000
pounds) or less 49 C.R.F. §571.110 (2003): This standard
specifies requirements for tire selection to prevent tire
overjoading and for motor home/recreation vehicle trailer
Ioad carrving capacity information.

National Automobile Dealers Association

FAA: Flighterew Member Duty and Rest
Requirements, 75 Fed. Reg. 63424 (proposed Oct, 15,
2010) (to be codified at 14 C.F.R. pt. 117, 121): Imposes
duty-time limitations and rest requirements for Part 121
carriers, The proposal would limit the daily flight-duty
period to 13 hours, which could slide to nine hours at night
{depending on takeoff time and number of segments
scheduled). Current rules allow for a 16-hour duty period
between rest periods. The proposed rule defines “flight
duty™ as the period of time when a pilot reports for duty
with the intention of flying an aircraft, operating a
simulator or operating a flight-training device. A pilot’s
entire duty period can include both “flight duty™ and other
tasks that do not involve flight time, such as record
keeping and ground training.

Air Transport Association

Hazardous Materials Transportation Special Permit
Program, 76 Fed. Reg. 454 (proposed Jan. 5, 2011) (to
be codified at 49 C.F.R. pt. 105, 186, 171): The Pipeline
and Hazardous Materials Safety Administration is revising
its procedures for applying for a special permit to require
an applicant to provide sufficient information about its
operations to cnable the agency to evaluate the applicant's
fitness and the safety impact of operations that would be
authorized in the special permit. In addition, PHMSA is
providing an on-line application option.

Agricultural Retailers Association

Motor and Equipment Manufacturers Association
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Hours of Service; Limited Exemption for the
Distribution of Anhydrous Ammonia in Agricultural
Operations, 75 Fed. Reg. 40765 (proposed July 14,
2010) (to be codified at 49 C.F.R. pt. 395): This proposal
grants a 2-year, limited exemption from the Federal hours-
of-service regulations for the transportation of anhydrous
ammonia from any distribution point to a local farm
retailer or to the ultimate consumer, and from a local farm
retailer to the ultimate consumer, as long as the
transportation takes place within a 100 air-mile radius of
the retail or wholesale distribution point. This exemption
would extend the agricultural eperations exemption
established by section 345 of the National Highway
System Designation Act of 1995, as amended, by the

sections 4115 and 4130 of the Safe, Accountable, Flexible,

Efficient Transportation Equity: A Legacy for Users
{SAYETEA-LU) to certain drivers and motor carriers
engaged in the distribution of anhydrous ammonia during
the planting and harvesting seasons, as defined by the
States in which the carriers and drivers operate.

Agricultural Retailers Association
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MISCELLANEOUS

CONSUMER PRODUCT SAFETY COMMISSION

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Consumer Product Safety Improvement Act of 2008,
Pub. L. No. 110-314: specifying lead levels in children’s
products

Manufacturing Jewelers & Suppliers of America

Motorcycle Industry Council

National Council of Textile Organizations

Testing and Labeling Pertaining to Product
Certification, 75 Fed. Reg. 28336 (proposed May 20,
2010) (to be codified at16 C.F.R. pt. 1107): On May 20,
2010, CPSC proposed a rule that would establish
requirements for a reasonable testing program and for
compliance and continuing testing for children’s products.

International Sleep Products Association

DEPARTMENT OF AGRICULTURE

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

“Buy America” Policy

Bumble Bee Foods, LLC

Empl ion of Regulations Required Under Title
X1 of the Food, Conservation and Energy Act of 2008
{Proposed) 75 Fed. Reg. 44163 (proposed July 28, 2810)
{to be codified at 9 C.F.R. pt. 201): The Department of
Agriculture (USDA), Grain Inspection, Packers and
Stockyards Administration (GIPSA) is proposing to add
several new sections to the regulations under the Packers
and Stockyards Act, 1921, as amended and supplemented
(PS Act).

American Meat Institute

Piant Protection Act (PPA) of 2000 as part of the
Agricultural Risk Protection Act: The PPA consolidates
all or part of 10 existing USDA plant health Jaws into one
comprehensive law, including the authority to regulate
plants, plant products, certain biological control
organisms, noxious weeds, and plant pests.

Biotechnology Industry Organization

U.S. Sugar Program

American Bakers Association
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DEPARTMENT OF ENERGY

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

National Environmental Policy Act Implementing
Procedures (Proposed) 76 Fed. Reg. 214 (proposed Jan.
3, 2011) (to be codified at 10 C.F.R. pt. 1021): The U.S.
Department of Energy proposes to amend its existing
regulations governing compliance with the National
Environmental Policy Act (NEPA). The majority of the
changes are proposed for the categorical exclusions
provisions contained in its NEPA Implementing
Procedures, with a small number of related changes
proposed for other provisions.

Plumbing Manufactyrers Institute

DEPARTMENT OF HEALTH AND HUMAN SERVICES

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Accounting of Disclosures: Health Information
Technology for Economic and Clinical Health
(HITECH) Act

National Association of Chain Drug Stores

Centers for Medicare and Medicaid (CMS): Health IT
Interim Final Rule

American Express

Business Roundtable

Centers for Medicare and Medicaid (CMS): Medicare
Provider Enrollment, Chain and Ownership System

National Association of Chain Drug Stores

Centers for Medieare and Medicaid (CMS): Durable
Medical Equif and § C itive Biddi

National Association of Chain Drug Stores

i e -2
Centers for Medicare and Medicaid (CMS):
Medicare/Medicaid Recovery Audit Contractor (RAC)

Program

American Hospital Association

Centers for Medicare and Medicaid (CMS): Clinical
Laboratory Signature on Requisition

American Hospital Association

Centers for Medicare and Medicaid (CMS): Retiree
Drug Subsidy under Patient Protection and Affordable
Care Act (PPACA)

American Express

Business Roundtable

The Civil Money Penalty Law

American Hospital Association

Employer Mand
Care Act (PPACA)

Patient Pr and Affordable

American Express

Business Roundtable

Small Business & Entreprencurship Council

The Ethics in Patient Referrals Act (The Stark Law):
administered jointly with the Department of Justice

American Hospital Association

Grandfathering Rule: Patient Protection and
Affordable Care Act (PPACA)

American Express

Business Roundtable

Small Business & Entrepreneurship Council
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Medical Loss Ratio Rule: Patient Protection and
Affordable Care Act (PPACA)

American Express

Business Roundtable

Small Business & Entrepreneurship Council

Regulation Abolishing “Mini-Medical” Plans: Patient

Protection and Affordable Care Act (PPACA)

American Express

Business Roundtable

Small Business & Entrepreneurship Council

DEPARTMENT OF HOMELAND SECURITY

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Aircraft Repair Station Security, 74 Fed. Reg. 59874)
{proposed Nov. 18, 2009) (to be codified at 49 C.F.R.
pts. 1520 and 1554): Transportation Security
Administration (TSA) is proposing a rule to codify the
scope of its existing inspection program and to require
regulated parties to allow TSA and Department of
Homeland Security (DHS) officials to enter, inspect, and
test property, facilities, and records relevant to repair
stations. The proposed regulations also provide procedures
for TSA to notify repair stations of any deficiencies in
their security programs, and to determine whether a
particular repair station presents an immediate risk to
security,

Aireraft Owners and Pilots Association

Maryland Three Airports: Enhanced Security
Procedures at Certain Airports in the Washington,
D.C., Area, 49 C.F.R. § 1562: TSA published an interim
final rule (IFR) on February 10, 2005 (70 FR 7150),
codified and transferred responsibility from the Federal
Aviation Administration (FAA) to TSA for ground
security requirements and procedures at three Maryland
ajrports that are located within the Washington, DC,
Metropolitan Area Flight Restricted Zone (Maryland
Three Airports), and for individuals operating aircraft to or
from these three airports.

Aircraft Owners and Pilots Association

FEDERAL COMMUNICATIONS COMMISSION

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Empowering Consumers to Avoid Bill Shock
Consumer Information and Disclosure (FCC 10-180):
The Federal Communications Commission proposes rules
that would require mobile service providers to provide
usage alerts and information that will assist consumers in
avoiding unexpected charges on their bills.

CTIA--The Wireless Association
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FFC Form 355: television broadcasters must prepare each
calendar quarter a new disclosure form and to place the
form in their public inspection files.

National Association of Broadcasters

National Broadband Plan: As directed by Congress, the
FCC developed a plan to concerning access to broadband
capability.

Edison Electric Institute

FEDERAL RATLROAD ADMINISTRATION

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

Railroad Safety Enhancement Act of 2008, Pub. L. No.
110-432: Raif Safety Improvement Act of 2008 - (Sec. 3)
Authorizes appropriations for FY2009-FY2013 for; (1)
railroad safety; (2) the purchase of Gage Restraint
Measurement System vehicles and track geometry vehicles
or other comparable technology to assess track safety; and
{3) construction of the Facility for Underground Rai}
Station and Tunnel at the Transportation Technology
Center, Inc., in Pueblo, Colorado.

Association of American Railroads

INTERNAL REVENUE SERVICE

REGULATION/STATUTES/POLICIES

ORGANIZATION/BUSINESS

1099 Reporting Mandate: Patient Protection and
Affordable Care Act (PPACA)

American Bakers Association

American Express

Associated Builders and Contractors

Business Roundtable

Manufacturing Jewelers & Suppliers of America

National Community Pharmacists Association

Small Business & Entrepreneurship Council

Cadillac Tax: Patient Protection and Affordable Care
Act (PPACA)

American Express

Business Roundtable

3% Withholding Mandate: Tax Increase Prevention
and Reconciliation Act of 2005

Acrospace Industries Association

Associated Builders and Contractors

Computing Technology Industry Association

Government Withholding Relief Coalition

National Asphalt Pavement Association

Small Business & Entrepreneurship Council

Interpretation of Section 199 of the Internal Revenue
Code

Institute of Scrap Recycling Industries

Deduction and Capitalization of Expenditures Related
te Tangible Property

Textile Rental Services Association
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Chairman IssA. I now recognize one of our two chairmen of this
committee present here today, Mr. Burton of Indiana.

Mr. BURTON. Thank you, Mr. Chairman. First of all, I would like
to just briefly respond to my good friend from Baltimore, for whom
I have great respect.

There is no question that we must have some regulation, because
we do have tragedies that occur because we haven’t really paid
enough attention to them. But the other side of that coin is, we
must be competitive if we are going to get market share in the
world. Right now our trade deficit is huge, and one of the reasons
that we have such a huge deficit trade deficit is in many areas we
cannot be competitive because regulation is strangling the private
sector. So we have to be very careful, when we regulate something,
that we don’t put ourselves in a noncompetitive situation, while at
the same time being concerned about the people that are in the
work force.

One of the things that concerns me is something that may come
down the road. We have been watching in Egypt and the Middle
East the problems over there, and we know that could explode into
a situation where the Persian Gulf and the Suez Canal might,
might, down the road, be blocked, and we get about 30 percent of
our energy from there. We get about 20 percent of our energy from
Venezuela or thereabouts. So we are dependent on foreign energy.

In the last session of Congress, we blocked the cap-and-trade reg-
ulation, and we did that because we felt it would put us in an un-
competitive situation. I would like to get your opinion about this
because right now we understand the Department of Energy and
the Environmental Protection Agencies are talking about passing a
regulation which would parallel the cap-and-trade that did not pass
the last session of Congress. In other words, they are going to try
t?‘fcircumvent the Congress of the United States and put this into
effect.

So I would like to know, based upon your experience with regula-
tion, what would that do to the private sector and production in
this country, and how would it affect our competition worldwide.
Any one of you can answer. Yes, sir.

Mr. ALFORD. I will start off with that. It would transfer private
industry to overseas. We would see a mass exodus of firms going
abroad because it costs too much to do business in the United
States. There would also be a transfer of wealth going from the
United States elsewhere. There is a national security problem with
this, too, in that the United States, which is No. 1 in the world
today, would probably fall to No. 5, 6, 7, or 8. If we fall to No. 8,
then we create more enemies who see us as being vulnerable. This
is cap-and-trade coming through the back door. We defeated it al-
reagy; the American people don’t want it, and we need to check
EPA.

Mr. BURTON. I talked to one of my companies that manufactures
and does a lot of business overseas, and they told me that if cap-
and-trade passed, the electric bill, the energy they need to generate
their product, would go up $100,000 a month.

Mr. Fredrich, you do business in other countries. How would this
affect your company if we had to add the cost of cap-and-trade to
your business?
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Mr. FREDRICH. We have a situation in Manitowoc where the city,
the city of Manitowoc owns the public utility, and they actually
generate power; they have a power plant and they use coal to fire
the boilers. Our monthly electric bill is about between $22,000 and
$25,000. Without question, we are pushing $30,000 if something
like that happens; it would be like $10,000 a month, $120,000 a
year for what? For what? We would buy the same amount of elec-
tricity; we produce the same product. It is just now we have an-
other burden of $120,000.

Mr. BURTON. What would that do to your competitive situation?
You mentioned Mexico a while ago and you were within a few cents
of getting a contract. What would that do to business like that you
would get?

Mr. FREDRICH. It kills you. It kills you, because we cannot com-
pete on wages, nor do we want to compete on wages. But we can
compete on efficiency and the productive use of capital. And the
projects that we bid on are so tight, 1 and 2 percent, so to the ex-
tent that we are 2 percent off, we don’t get the business.

Mr. BURTON. Let me just end up, Mr. Chairman, by saying that
the gentleman, Mr. Fredrich, just mentioned a while ago that the
health care bill would cut his employment from 60 to 49. So you
are looking at maybe a 10, 12, 14 percent reduction in employment
if the health care bill goes into effect, so I think that is another
thing that we ought to throw into this regulatory mix and issue.

Chairman IssA. I thank the gentleman.

We now recognize the other chairman of this committee, Mr.
Towns.

Mr. TowNs. Thank you very much. Let me thank you, Mr. Chair-
man, of course, and the ranking member for having this hearing.

Let me just sort of go down the line. When agencies propose new
regulations, there is a public comment period. Just go down the
line. I want to know whether or not you participated in that com-
ment period. Starting with you, Mr. Timmons, and just go right
down the line.

Mr. TIMMONS. Sure. Thank you, Congressman. Yes, we often par-
ticipate in the comment period, and not just as an association, but
our members oftentimes provide comments as well.

Mr. TowNs. Was there a response? Did they respond back to you?

Mr. TIMMONS. It depends on the agency.

Mr. TowNs. Depends on the agency?

Mr. TIMMONS. Sure. Sometimes the comment period is so trun-
cated that there really isn’t enough time for meaningful dialog or
for response. Oftentimes the comment period is about 60 days, and
because of the massive amount of comments they receive, it is hard
for them to respond to all of the input that they receive.

Mr. TowNs. Mr. Nassif.

Mr. NassIF. As far as agriculture is concerned, we try to respond
to any proposed regulations rulemaking that goes out on any mat-
ter that is related to agriculture, and sometimes those are just that
are related to business as a whole. We have generally gotten very
good responses from the Department of Agriculture in this way, but
a lot of the agencies have not been responsive or limited in their
response.
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The problem is that the comments we make are, in most cases,
not included in the final draft of the regulations, and we have to
go up and argue specifically because most of the time agriculture
is forgotten when we are making regulations, just like health care.
No one even considered it, agriculture, the fact that we have a tem-
porary migrant work force, in promulgating health care legislation.
So we have to fight very hard to be heard on those matters.

Mr. TownNs. Mr. Alford.

Mr. ALFORD. Probably we have done 40 comments in the last
year, mainly to the SBA, FCC, Department of Interior, EPA. I can’t
recall ever getting any feedback from any of them.

Mr. TowNs. So you feel that basically whatever your comments
are are totally ignored?

Mr. ALFORD. I don’t think they are ignored.

Mr. TowNs. What do you think?

Mr. ALFORD. They talk about it and move on. Their mind is set,
basically.

Mr. Towns. OK.

Mr. ALFORD. You know, comments that differ from their opinion
are rarely effective or make a difference. But we do comment.

Mr. TownNs. Mr. Fredrich.

Mr. FREDRICH. I am actually too busy to keep track of that stuff.
I really am. Fortunately, we have other entities like SBE Council,
and if something comes up that they think will affect a manufac-
turer, they will always call and say, Mike, you are on the front line
of the free market system, what i1s this going to do to you, and I
will give them an answer. So I always comment.

Mr. Towns. You feel that it makes a difference, whether you do
or don’t?

Mr. FREDRICH. Yes, I think it does. That is why I am here today.
I paid out of my own pocket to be in front of the committee, and
I absolutely do think it makes a difference.

Mr. TowNs. Mr. Buschur.

Mr. BUSCHUR. I am kind of in the same boat. As small as we are,
I don’t have the time or resources to followup on all those types of
things, but I do comment on a regular basis back to our trade orga-
nizations, such as the NFIB or the Associated Builders and Con-
tractors or the chambers, any time these issues come up and they
pose something in front of us. And I have full confidence in those
organizations that they do bring the message back to the proper
chambers and followup with those types of issues.

Mr. TownNs. Let me ask you this before my time runs out. Are
there any areas that you feel that we should really push in terms
of regulations? Yes, Mr. Fredrich. And be brief, because I am run-
ning out of time.

Mr. FrREDRICH. I will be very brief. Tort reform. It is a burden
on every producing company in this country and it is skimming
wealth.

Mr. TowNs. Mr. Buschur.

Mr. BUSCHUR. Project labor agreements.

Mr. TowNs. Project labor. OK.

Mr. Alford.

Mr. ALFORD. I agree with both those answers. They are equally
important.
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Mr. TowNs. Mr. Nassif.

Mr. NAssIF. I would say making sure that regulations are

Mr. Towns. I am sorry, I am having trouble hearing you. Push
your button.

Mr. NAssIF. I would say that making sure that the regulatory
process engages good sound science and peer review and engages
the stakeholders in these conversations so they understand the real
world side of business.

Mr. Towns. Thank you.

Mr. Timmons.

Mr. TIMMONS. Mr. Towns, I would echo all of those statements
and say that there are a number of regulations that need to have
some very thorough review to make sure that they do apply sound
science principles.

I did want to get back to your first question, though, because 1
think there is an example of how the process has worked, at least
from our vantage point, and that is the OSHA noise proposal that
I mentioned earlier. There were a number of employer comments
that came back and OSHA did withdraw that proposal because,
frankly, it didn’t make sense. That said, the fact that the proposal
was promulgated in the first place gives us pause, so we are inter-
ested, obviously, in how the regulatory process is undertaken at
various levels of agencies. So I did want to comment that it some-
times does work when comments are made and when there is a
large outcry from the employer community.

Mr. TowNs. Thank you very much.

Mr. Chairman, as I yield back, I am very interested in creating
jobs. My area has high unemployment. But I am also concerned
about throwing the baby out with the bath water. I am concerned
about that too. So I yield back.

Chairman IssA. I thank the gentleman.

We now recognize the gentleman from Arizona, Mr. Gosar, for 5
minutes.

Mr. GosAR. Gentlemen, coming from an area in Arizona that has
huge unemployment needs from Native Americans all the way
through the private sector, let me ask you the question. Of all the
regulatory burdens and agencies, which one is least based on sound
science?

Mr. TiMmMONS. Well, I will start. I am not sure that I want to
handicap that, Congressman, but I will say that because the EPA
is promulgating probably more regulations than any other agency
impacting manufacturers, we find ourselves contesting a lot of the
measurements that are used as they draft their regulations. So
that is the one agency that I think we find ourselves trying to mon-
itor the most closely.

Mr. NassIF. For agriculture, I would say, in addition to the EPA,
that it is really the Department of the Interior and how they en-
force things like defining the Endangered Species Act. We find, as
I testified, that in many cases they come up with their own sci-
entific results, which, when they are challenged by peer review or
when they are challenged in court, they are found to be based on
poor science, and they need to redo the science. So I think what
happens is they develop a certain intellectual bias toward a certain
position. For example, if they work in there, perhaps they are more
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biased toward wildlife than they are toward the economy or the
human environment. And that is where we run into problems, be-
cause we don’t have that blend of interests.

Mr. ALFORD. I would say the EPA. We have been engaged with
the EPA on issues since 1996 and we have gone from global warm-
ing, then the winters came and the hurricanes came back; now it
is climate change. But it is the same dog and pony show. Senator
Inhofe is going to put out a book called The Hoax, and I am anx-
iously awaiting its release.

Mr. FrReEDRICH. EPA, without question. Two examples. Wind
farms. Wind farms are an absolute example of 21st century silli-
ness. And ethanol. Ethanol. In coming from Wisconsin, we have
lots of farms. Why we produce corn to convert into ethanol, which
reduces gas mileage on automobiles, I will never understand.

Mr. BUSCHUR. I also would agree the EPA. I can’t say I am di-
rectly affected. The industry we work for, the customers we have
are directly affected and, therefore, it does hold them back from ex-
panding or moving forward with projects that they would like to
add to their business base simply because of unreasonable and
unachievable regulations.

Mr. GOSAR. Second question. How much time do you spend in
trying to adhere to the regulatory burden in your businesses?

Mr. TiMMONS. Well, we have 11,000 members, Congressman, and
I can’t give you an average, but it could be anywhere from hours
to days. And I would defer to some of the individuals who are run-
ning companies directly.

Mr. NAssIF. I would say that at least 10 percent or more of the
time is spent just trying to comply with the regulatory burdens, be-
cause that is about the cost of complying with them.

Mr. ALFORD. It is a big trouble. Ninety-eight percent of our mem-
bers are very small businesses with limited accounting and legal
support, and many times they get fined and get in trouble for being
late or inaccurate with their reporting.

Mr. FREDRICH. I will give you a real life example: EEOC com-
plaints. We had two of them. One was from a Hispanic woman who
claimed that we terminated her because she was Hispanic, and an-
other one was from a white male who claimed we terminated him
because he wasn’t an American. Now, each of those two cases, both
of which were not valid and we ended up winning, took at least 1
week of my time, my personal time, to just complete a response to
those and getting all the information and responding to the EEOC
and their documentation requests. And for the price of a 44 cent
stamp you can file one of those and we have to respond to it.

Mr. BUSCHUR. I would say in my business we are probably look-
ing at at least 20 percent. But, most importantly, these regulations
are so in-depth and so large that we have to pay outsiders, whether
it is attorneys or business organizations or what, to really critique
these regulations and advise us as to what we can and what we
cannot do, and that takes money away from my company being
able to expand or hire additional people; I am spending it on the
attorneys or business groups helping us trying to understand the
regulations.

Chairman IssA. I thank the gentleman.
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We now go to the gentlelady from New York, Mrs. Maloney, for
her questions. You are recognized for 5 minutes.

Mrs. MALONEY. Thank you very much, and I thank all the panel-
ists for coming and your testimony. I would like to direct my ques-
tions to Mr. Timmons.

In your written report, on page 13, you express concerns about
the Consumer Product Safety Commission’s product safety informa-
tion data base, and I would just like to add that this data base will
provide public access to critically important information for con-
sumer safety, and my hope is that this committee will review this
regulation and listen to Mr. Timmons’ concerns and input.

However, before we can go forward, we really need to talk about
other people who should be part of this discussion, and that is the
consumers that benefit from this data base, and I would like to
speak about Michelle Witty, who wrote to this committee and told
us about waking up one morning, on December 12, 1997, and find-
ing her son, Tyler Jonathan, strangled to death in a drop-side crib.
She said that she continued to go to stores for years and they were
selling this crib and saying it was their No. 1 safety product. Then
she inquired about whether or not they knew that children had
died in it, and they would say of course we wouldn’t sell it if we
knew that children had died in this crib. Unfortunately, many
other children died in this crib.

Another woman who is missing from the discussion today is Lisa
Olney. Lisa’s 13-month-old daughter Ellie died in a poorly con-
structed designed portable play yard, and she wrote to this commit-
tee and said that it took 9 months for the Consumer Product Safety
Commission to release the story of her daughter’s death, and she
wonders how many other stories are sitting in in-boxes and not get-
ting out to the public.

So I believe their stories are important and I ask unanimous con-
sent to place it in the record.

Chairman IssA. Without objection, so ordered.

[The information referred to follows:]
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Michele Witte
129 Commonwealth Avenue, Merrick, New York 11566

michelewitte@gmail.com

February 8" 2011

RE: Committee on Oversight and Government Reform: Testimony for
Consideration

Dear Committee Members:

When I woke up on the morning of December 12" 1997, I found my son,
Tyler Jonathan, with his neck caught between the side rail and headboard of his
drop side crib. Sometime after his one am bottle, a single screw became loose
creating a gap wide enough to entrap his neck. When this happened, the side of his
crib became a spring-loaded vice, strangling him to death instantly. The very last
image I have of my precious son is that of him trapped and killed by a crib that
thought was his one and only safe haven.

For years after Tyler’s death, I could walk into a store and see the same crib
that strangled my Tyler on a sales floor advertised as #1 in safety. On one such
occasion I asked the sales representative if that particular crib had ever caused
injury or death to a child. She responded: “No, of course not. We couldn’t sell it if
it did” and proceeded to point to the JPMA seal of approval. This enraged me.
Who is protecting the consumer? When my mother first announced that she wanted
to buy a crib for her first grandchild I was so excited. We went from store to store
searching for the perfect crib. My mother spent hundreds of dollars on a very
pretty crib that matched the paint in my nursery and had the convenience of a side
that lowered. Tam not very tall. When we decided on that particular crib [ falsely
believed that T was making an informed decision to purchase a safe crib that looked
pretty and was convenient. If I knew that the crib I purchased suffocated and
strangled babies in the middle of the night I would NOT have purchased the death
trap that is responsible for the death of my Tyler. Shortly after losing “My
Valentine” I turned to The Danny Foundation and tried to raise awareness about
the dangers of drop side cribs. A few years later I stumbled upon a review on
Epinions.com. The review was of a Child Craft crib by a mother named April.
Her daughter, Amaya, was also killed when hardware failed on her crib. She used
Epinions to share her story. Reading about Amaya encouraged me to launch the
website America’s Most Unwanted. My goal was to educate parents and
caregivers about unsafe child products so that we can save lives “One Story at a
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Time.” The website received very few “hits” and my son’s story was of little
interest to the media so I gave up. Until I read a story about a little boy named
Bobby Cirigliano in my local newspaper. Bobby died in his drop side crib when
hardware failed and he suffocated. The Ciriglianos live a few miles away from
me. How I cried when I saw a photo of Bobby in his little JETS T-shirt realizing
that my son’s story hasn’t even reached my neighbors, let alone families across
America. Idecided to send a letter to Bobby’s parents. Bobby’s parents were both
shocked and horrified that other children died the same way as Tyler and Bobby.
That’s when I started googling. I'd find small local stories about babies killed by
drop side cribs. This is what the World Wide Web told me:

1. Liam Johns, Citrus Heights, California, died 2005 in his drop side crib
2. Reese Morgan, New Iberia, Louisiana, died 2009 in his drop side crib
3. Emrys Taylor, Cedar Rapids,Iowa, died 2008 in his drop side crib

4. Courtney Sue Barr, Guevernere,NY,died 2007 in her drop side crib

5. Carter Michael’Pack, Summersville, West Virginia, died 2007 in his
drop side crib

6. Edward Millwood, Woodstock, Georgia, died 2006 in his drop side crib

7. Serenity Bergey, West Palm Beach,Florida, died 2007 in her drop side
crib

8. Royale Arceneaux, Houston, Texas, died 2008 in his drop side crib

9. Ariele Allison, Princeton, Kentucky, died 2009 in her drop side crib

Does the CPSC know about these children? I really don’t know. AlthoughI
requested (and received. ..thank you) copies of children killed by drop side cribs
from your agency via the FOIA, names are excluded to protect a family’s privacy,
leaving me in a quandary. I was equally as confused when I spoke with a mom last
year who lost her son in a relabeled Simplicity crib. She did not report the death to
the CPSC because her father-in-law assembled the crib and she was worried that he
may face legal charges if he assembled it inaccurately. Idon’t blame her since
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manufacturers have been blaming parents for years. I, myself, was told that my
son’s death was my fault since I did not follow a warning, placed underneath the
mattress that read “Check for loose hardware each time you use the crib.” At one
AM my only concerns were keeping the house quiet and dark while I warmed a
bottle and changed Tyler’s diaper. Give consumers like me a database on which to
turn. From hair salons to car reviews to diapers to yogurt, consumers have access
to reviews of products. I continue to urge my legislatures to consider proposing
legislation that would require mandatory reporting laws designed to keep our
babies safe from harm. I strongly believe that the CPSC needs legislatures to pass
laws that require police departments, coroners and / or hospitals to report to the
CPSC any death or injury of a child caused by a consumer product intended for
child safety. Currently, the CPSC must rely on reports from parents or
manufacturers. We must be honest. Parents are devastated after the loss of a child.
Children prepare to one day bury their parents but it goes against the very simple
laws of nature to bury a child. And what exactly are the repercussions of
manufacturers failing to report to the CPSC? Unless and until mandatory
reporting laws are in effect in this country, a public database is the only way
consumers can learn from other consumers the experiences a parent has had with a
product. Let us review products that hold the lives of our children in its reliability,
performance and reputation. The database can help consumers keep babies safe
“One Story at a Time.” Priceless.

Thank you for reading,

Michele Witte
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February 9, 2011

Dear Chairman issa and Members of the Committee,

1am deeply concerned that the CPSC mandated database, part of the CPSIA, is yet again in
danger as the National Association of Manufacturers, and other organizations, try to suppress this life-
saving database. CPSC’s product safety database is an essential part of keeping our children safe by
making consumer experience with products accessible to ALL.

On December 19, 2002, my 13-month-old daughter, Elizabeth (Eliie), died in a poorly and
dangerously designed play yard. | live my life often looking back through “what if’'s” and “should
have’s,” but I've learned to focus this anger and sadness into efforts that protect our children so that no
parent ever has to suffer from what I, and others, have. There are too many of us parents whose
children were injured or killed due to manufacturer carelessness and inadequate testing of their
products, CPSC’s database is going to protect millions of children, because it provides a place for parent
and caregivers to go when considering product choices and histories, especially those products intended
to benefit the comfort and safety of our children.

Since Elizabeth's death, | gave birth to a third daughter. Having been so disappointed in the
things | learned about children’s product safety since Ellie’s accident, it is an understatement to say |
was paranoid and at a loss as to how | might raise another baby, using products whose manufacturer’s
executives or legal teams were suppressing information essential to my child’s safety.

Indeed, there is the CPSC recall list, but what about the compiaints lying in the “inbox” of
someone’s desk, waiting to be investigated? What about those products with flaws, but only a few
complaints, yet warnings never made it to the public until it resulted in a death? It took nine months for
the CPSC to release Ellie’s story and the warning that went with it. It wasn’t even a recall; Graco only
had to offer new warning labels cautioning people of the possibility and danger of entrapment. Families
should have a right to know the information as soon as it becomes an issue. Not when it is too late.

The CPSC database gives parents, grandparents, families, friends, medical personnel, and even
retailers, immediate and FREE information on ANY problems reported about a particular product, not
just those few which rise to the surface because a child has either died or been seriously injured by the
product. By that time, it’s dangerously too late. As with Eilie’s case, it could take months before the
public sees this information.

Of course manufacturers are not going to be pleased with production of such a database
because it means reports of issues and concerns with their products could show up, and that means

having to spend more money on assuring the safety of their product if they want it to sell. A child is
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priceless, beyond what any definition might attach itself to that word. | don’t know whether Ellie was
destined to be a ballerina or a professional race car driver, | also don’t know what she might have
looked fike on her 9 birthday this past November, or what her laughter sounds like. What | do know is
that her life was ripped from her too soon.

The CPSC’s databése demands that manufacturers hold themselves to higher standards and
gives the public the chance to decide for themselves, whether a product’s small glitch or major defect is
worth taking a risk on and buying for their child. | cringe at the thought that a manufacturer might put
enough pressure on this committee in order to divert the creation and process of this database in any
way. Companies who make products for our children deserve to be held accountable and at high
standards for that product at every moment. | certainly can never hide from my grief, my pain, or the
permanent hole in my life that once was my toddling, smiling child. Manufacturers don’t deserve the

ability to hide.

Sincerely,

Lisa L. Olney {f.k.a. Davis)
14 Bellmore Dr.

Orford, NH 03777
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Mrs. MALONEY. Thank you.

Mr. Timmons, my question to you is when we review this regula-
tion and talk about it and go into further discussion on it, do you
agree that testimony from consumers such as Michelle Witty and
Lisa Olney should be part of the discussion? OK, thank you very
much.

Mr. TiMMONS. I think those are very important points of informa-
tion, Congresswoman. I have a 1-year-old daughter myself, so I am
very acutely aware of:

Mrs. MALONEY. Thank you. Thank you.

Mr. TIMMONS [continuing]. Some of these issues, and I think it
is important. We support the data base. We just want to make sure
it is done in a——

Mrs. MALONEY. Thank you. Thank you. And I also would like to
place in the record testimony from the Kids in Danger. This is a
not-for-profit dedicated to protecting children from faulty consumer
products. It was founded by parents who found their son dead in
a portable crib, and they want to work to get the information out.

I relay these stories because these regulations affect real people
and has real significant benefits in protecting consumers and peo-
ple in our society that cannot be measured by merely a cost profit
side or a tally sheet. It is there to protect people and it should be
part of the discussion and part of the decisions.

These mothers, Mr. Chairman, and these families deserve an in-
vestigation and consideration that looks at both the costs and the
benefits of these regulations, and many of these regulations, such
as the Consumer Product Safety Commission’s data base, are there
to inform constituents, inform consumers, and really make our
country safer for our children. So I wanted to make sure that was
part of the discussion. I thank you.

Mr. TiMMONS. Thank you, Congresswoman. Clearly, we support
product safety; it is very important for the brand reputation of our
manufacturers. We have supported additional resources for the
CPSC and we look forward to working on a data base that makes
sense for all concerned.

Mrs. MALONEY. Thank you.

Chairman IssA. The gentleman from Pennsylvania, Mr. Meehan,
is recognized for 5 minutes.

Mr. MEEHAN. Thank you, Mr. Chairman.

Mr. Timmons, let me ask you a question right from the outset,
please. The President issued regulations from the administration
stressing the importance of giving 60 days notice and comment. We
have heard some questions about this issue and we have heard a
lot about EPA. What has your experience been with EPA’s abiding
by that regulation, that request?

Mr. TIMMONS. Sixty days oftentimes is not adequate, first and
foremost. But the experience of manufacturers with the EPA has
not been a particularly harmonious one and, in all candor, it hasn’t
just occurred in this administration; the last administration was
very difficult to have meaningful conversations with. I was chief of
staff of a State government in the 1990’s, and one of the things
that we attempted to do was to have a collaborative relationship
with our regulating agencies, our environmental permitting and
regulating agency, with the business community because we all
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agreed that we wanted cleaner air and cleaner water, and we found
that the best way to achieve that was to work together to achieve
those goals.

Now, it didn’t always work and sometimes businesses had issues
that could not be resolved in a collaborative way, but we did find
that, when we worked together, we were able to resolve issues
quickly and achieve goals that did not harm the economic competi-
tiveness of our State, and we would like to see that be the case
with EPA. We are happy to see the President’s regulatory Execu-
tive order. It doesn’t apply, necessarily, to the EPA, but we think
it is a step in the right direction.

Mr. MEEHAN. Well, if you could help me, to the extent that you
can, by asking some of your constituencies to give us a record on
that, because I know the issue arose today, and in preparation for
this I have a letter from Charles Drevna, who is the president of
the National Petroleum and Refiners Association, and I am quoting
his language: In relation to chemicals regulation, there has been
little transparency into the regulatory process in the EPA in recent
years. For example, EPA no longer holds public meetings when
crafting regulations. In the past they routinely held public meet-
ings.

So I know this is an issue. I have two refineries, 2,000 direct jobs
in my backyard. We keep talking about sending jobs overseas. We
are competing with refineries overseas, and it is cheaper for them
to send oil refined from Nigeria into my backyard than it is for my
refineries to do that, and those 2,000 jobs are teetering on the line
by virtue of these EPA policies.

As I have talked to the folks down here, we are getting so many
mixed messages. One, you talked about working together. They are
giving regulations for greenhouse gases but vague guidelines. You
talked about BACT, which is the best available control technology.
They are delaying any kind of interpretation on this and then
opening the company to the extent that they put in something that
could be litigated later; that it wasn’t the best available technology
and it will require the company not only just to litigate this, but
the(}ii can lose the benefit of the investment that they have already
made.

Mr. TiMmMmoNS. Well, that is an example of a regulatory process
that really doesn’t make sense, and one of the things that we have
advocated as the National Association of Manufacturers is that, as
I mentioned before, it is 18 percent more expensive to do business
here in the United States. Part of the reason for that is our regu-
latory burden. And we believe that our goal and the goal of policy-
makers should be that this is the best country in the world in
which to headquarter a corporation, that it is the best country in
the world in which to practice research and development, and that
we need to be, obviously, the best country in the world in which
to manufacture so that we can export our products.

The only way to do that is to have lower costs for manufacturers,
including regulatory burdens, and common sense regulatory proc-
esses that don’t have manufacturers saying it doesn’t make sense
to do business in this country anymore.

I know that Boeing is one of your constituents as well, Congress-
man, and every day they have to spend a tremendous amount of
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their resources trying to ensure that they comply with regulations
and they spend an enormous amount of resources in doing that.

Mr. MEEHAN. You used the language common sense——

Mr. TIMMONS. Yes.

Mr. MEEHAN [continuing]. And it is something that we all care
about——

Mr. TiMMONS. We do.

Mr. MEEHAN [continuing]. Quality, to be sure; we need to focus
on it. But CAA regulations right now, in my very refineries, are re-
quiring the facilities to install advanced technologies. But by virtue
of doing that they are going to use more energy than they currently
do for the process, then they are going to be penalized for the
greenhouse gas that is associated with the very technologies that
they are being required to put in by the EPA. Where is the com-
mon sense in that process that the result of that means that those
jobs are going to be competing with the Nigerian oil that doesn’t
have the same requirement that is going to take that market away
from the workers in my district?

Mr. TIMMONS. Yes. I don’t think you would see me defending that
as a common sense move.

Mr. MEEHAN. May I just ask one last question, Mr. Chairman?
Winners and losers. They have picked two industries when they de-
cided EPA.

Mr. TIMMONS. So far.

Mr. MEEHAN [continuing]. Refineries, when they were required to
do the new source performance standards. How can agencies pick
winners and losers in the private market with regard to which
regulations——

Chairman IssA. The gentleman can answer briefly.

Mr. TiMMONS. Well, I think the bottom line, Congressman, is
they shouldn’t, and the free market should be allowed to determine
who is going to succeed in our economy, and by so doing I think
we will end up creating long-term economic growth.

Chairman IssA. Thank you.

The gentleman from Cleveland, OH, Mr. Kucinich, for 5 minutes.

Mr. KuciNICH. Thank you, Mr. Chairman.

In a recent letter in the Wall Street Journal, a group of powerful
utility companies, including Pacific Gas & Electric, Exelon Corp.,
and Constellation Energy Group, stated that, in their experience,
“regulations can yield important economic benefits, including job
creation, while maintaining reliability.” As we are looking for inno-
vative ways to create more jobs, we should consider that regula-
tions can create jobs.

According to the economist Evan Goldstein, “The one comprehen-
sive estimate available suggests that in 1992 just under 4 million
jobs were directly or indirectly related to pollution abatement and
environmental protection in the United States.” In addition, a re-
port issued this week by Serius and the Political Economy Re-
search Institute found that certain EPA rules proposed under the
Clean Air Act “will lead to a net job gain” in 36 eastern States
evaluated and studied. The report also finds that between 2010 and
2015 capital investments in pollution controls and new power gen-
eration will result in 1.46 million jobs.
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Mr. Timmons, in your testimony you express concern about the
high cost of pollution abatement. I understand that these costs are
difficult for a company, especially a small one, but there are studies
now that say that the ultimate effect is a net increase in jobs.
Would you dispute that as a possibility?

Mr. TimmoNs. Well, I would say that when we evaluated the cap-
and-trade bill from the last Congress, our study was a net study
and it showed a 2 million job loss.

Mr. KuciNicH. What about these other studies? Do you dispute
that these studies have any validity at all?

Mr. TiMmMONS. Well, I can tell you what our study said.

Mr. KuciNICH. But what about these other studies? Do you look
at any other study or do you only know your study?

Mr. TiMmMmONS. I haven’t seen those particular studies.

1}?/11‘. KucinicH. OK. Well, would you be interested in those stud-
ies?

Mr. TiMMONS. Send them along; I would love to see them.

Mr. KuciNIcH. Good. I will.

A 2009 study conducted by the Center for American Progress
found that, compared to overall spending in the economy, on a per
dollar basis, spending on environmental protection and cleanup em-
ploys more than twice as many workers in construction, 11 percent
versus 4 percent, and 25 percent more in manufacturing, 20 per-
cent versus 16 percent. This year, the Bureau of Labor Statistics
2011 Employment Survey Data shows that the manufacturing sec-
tor added 49,000 jobs in January, up from 9,000 in January of last
year.

I bring this up because I think it is important that we have a
serious discussion about job creation while factoring in studies that
are available that show that, in some cases, regulations can create
jobs. And I don’t think we can have a serious debate about the cost
of regulations, including EPA regulations, without acknowledging
their positive impact.

There is another element here that doesn’t get much discussion,
and that is when we are talking about the benefits of regulation
and the positive effect, job-creating effects of regulation, I think if
you are looking at the cost of regulations, you need to monetize the
benefits of regulation, particularly with respect to public health, be-
cause if an industry is creating pollution that ruins someone’s
health, that, in effect, is a payment that individual person is mak-
ing to that industry with their health. That is a cost shifted on to
the society.

So I hope that as we get into this discussion about regulation,
we take a broader view about cost-benefit, and I yield back the bal-
ance of my time. Thank you.

Chairman IssA. I thank the gentleman.

The Chair now recognizes Mr. Gowdy for 5 minutes.

Mr. Gowpy. Thank you, Mr. Chairman.

Mr. Fredrich, how are you?

Mr. FREDRICH. Dandy.

Mr. GowDy. If my information is correct, your company was able
to come back from the brink. Can you tell us how you accomplished
that; whether government was helpful or not helpful? Tell us about
your odyssey back.
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Mr. FREDRICH. Well, the government was helpful in putting us
to the brink, but not helpful in getting us out. I dispute this whole
financial regulation issue about why the financial sector crashed.
I mean, it was bad loans that were made which ultimately trig-
gered this whole thing, and that is what caused a problem for us
in 2009. We were running 2 days a week, 3 days a week. Our sala-
ried people found out what it was like to get paid for 2 days a week
and not their full salary.

But it was just sheer, the ability to cut back our internal costs,
and we did it on the backs of everybody, including myself. I still
haven’t raised my draw back to where it was in 2008 because I
can’t afford it. So everybody felt the pain. But it was all labor. And,
really, when you want to cut something in a hurry, that is what
you have to cut; there is no way around that. And what you cannot
cut is what we are talking about here today, which is burden, regu-
latory burden. That is a fixed cost. It is so fixed that you can’t even
identify it to cut it.

So we did it through guts. Guts. And we didn’t lose any people.
The economy was so bad that we didn’t have people leave and go
somewhere else; there was nowhere to go. So, fortunately, we kept
our core group together.

Mr. Gowpy. Well, thank you and we commend you.

Mr. Timmons, I come from a State, South Carolina, that while
we have a lot of manufacturing jobs, we have lost a lot of manufac-
turing jobs, and particularly in the upstate of South Carolina. Can
you give me some specific examples of particularly pernicious regu-
lations that are impacting the manufacturing sector? I know about
tax, I know about litigation. Help me with the regulatory side.
What can we change to help create manufacturing jobs or keep the
ones we have in the upstate of South Carolina?

Mr. TIMMONS. I think the most important thing we can do at this
juncture is to ensure that additional regulations that are costly do
not get imposed on manufacturers, because, as I have stated earlier
and you have just mentioned as well, the overall cost of doing busi-
ness in the United States is 18 percent more expensive than it is
among our major trading partners and developed economies. That
cost does not include the cost of labor because we believe that a
higher standard of living is desirable. It does include, however, in
addition to energy cost and tort cost, it does include regulatory
costs as well.

I welcome the President’s Executive order because it asks all
agencies to look at the regulatory burden overall and evaluate each
existing regulation’s impacting on jobs and the economy, and I
think that study will help us determine exactly where changes can
be made. When I was in State government, one of the things that
we chose to do was to evaluate, literally, each and every regulation.
It was the State of Virginia and we were constantly competing
against the State of South Carolina to see who could be the most
competitive, and we chose to look at every regulation on the books,
and 75 percent of our regulations over this 3 year period were ei-
ther amended or eliminated so as to make the economic environ-
ment more conducive in Virginia for investment.

So I think the first step is this Executive order, and we will see
what that produces. I have indicated several regulations that we
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have concerns with in my written testimony. I would be happy to
provide another copy of that, but it is a rather lengthy list, and we
can also get you some specific costs.

Mr. GowpY. I only have 30 seconds. Let me ask you more ques-
tions. My constituents are in one accord that regulations are sti-
fling their ability to create jobs. They are about equally divided on
whether or not those are unintended consequences or whether it is
part of a broader scheme to get through regulatory mechanisms
which you cannot get through legislative mechanisms. What is your
judgment on that? Are these unintended consequences or is this
getting through regulation which you can’t get in elections?

Mr. TiMMONS. There are many regulations on the books that
have come about through the regulatory process and not through
congressional action, that is for sure. The Environmental Protec-
tion Agency has a proposal to regulate greenhouse gases. That
clearly did not make it through the legislative process, and it would
be an example of legislating through regulation.

Mr. Gowpy. Thank you, Mr. Chairman.

Chairman IssA. I thank the gentleman.

The gentleman from Chicago, Mr. Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman. Mr. Chairman, in the
112th Congress, this is now my third meeting already that I have
participated in regarding regulation, and I appreciate that because
regulation is important. We are starting to see themes in these
meetings, though, that regulation is important, but it is a process
and there is a balance involved, and I too, Mr. Chairman, agree
with the President’s Executive order and his movement toward a
balanced approach.

I just think the tenor and tone comes across so differently across
the aisle that we need to try to strike a more subtle balance. I defy
anyone in this room to not think about regulation the next time
they get on a commuter airliner. How much sleep did that pilot get
last night? And if you come to my hometown, Chicago, I defy you
not to think about regulation when you drink tap water. We have
now found chromium not in the lake, but in the tap water three
times what most people consider to be a healthy level. And if you
don’t want to think about it now or then, think about it in the
morning when you have your eggs. A million cases of salmonella.

So I understand the balance you are talking about because jobs
are at stake, but you have to recognize lives are at stake. The only
thing I have learned in these three meetings has reinforced with
me it is a complicated world now. I think people yearn for a day
gone by when things weren’t so complicated. But we weren’t flying
then; we weren’t trying to go into space; we didn’t have nuclear re-
actors; and we didn’t have the chemical industry, which has many
benefits. We didn’t have those back then. So we are trying to strike
this balance and it is a process, and it doesn’t work and we are not
always in agreement. And I am glad Mr. Kucinich brought out the
energy companies that are in favor of the global warming, as you
call it, regulations that are being discussed.

But let me just go back in history, Mr. Timmons, to point out—
and I understand we all don’t get it right. You recall in 1990 we
passed the Clean Air Act amendments under George H.W. Bush
and the National Association of Manufacturers said at the time,
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“We will have, when this passes, the dubious distinction of moving
the United States toward the status of a second class industrial
power by the end of the century.” The Business Roundtable Com-
mission did a study on that law and said that we are going to lose
at least 200,000 jobs, and perhaps as many as 2 million. Four years
later, only 2,363 displaced workers, all of them coal miners, applied
for aid in the belief their unemployment had been caused by the
act.

Looking back on the first 10 years of the Nation’s experience
with the 1990 program, the agency found a total loss of 4,000 coal
miner jobs. The great majority of the losses, it was concluded, were
the result of mechanization and productivity increases, not regula-
tion.

So I understand what if they had been right is important, but
I at least give some benefit to those attempting to regulate, because
we could also have a panel here talking about lives lost on any sort
of industry as a result of not regulating appropriately.

Mr. TiMMONS. So I have been on the job 1 month, so I am hoping
that you won’t ask me to talk in detail about those 1990 comments.
But what I can say, Congressman, is we are not disputing that reg-
ulation can be beneficial. That is not really the issue, as I see it,
at hand. I think the issue is making sure that regulations make
sense, making sure that they are balanced, and, frankly, making
sure that regulating agencies don’t overreach.

There is a cost of doing business. I have talked about the 18 per-
cent. Some of that cost we understand is going to be necessary, but
we should always have a very careful review of every regulation to
any thoughtful analysis is going to include all benefits, but also all
costs. So I am not sitting here saying that we should only look at
cost. I can’t imagine any manufacturer would say that either.

But I do think that we have to—as Members of Congress, you
have so many competing demands that you have to deal with. The
prism that we need to look through as an association is the prism
of jobs, and creating jobs for Americans and ensuring that every
American who wants a job has the ability to get a job. And the way
we do that is by growing our enterprises, by investing capital into
new facilities and providing more opportunities. So that is the
prism that I am going to look at things through, and I am sure that
there are prisms that others look through, and I want to work with
those folks in making sure that we have meaningful regulations
that make economic sense and that are not overly burdensome.

Mr. QUIGLEY. Toward all those ends, I look forward to working
with you.

Mr. TiMMONS. Thank you.

Mr. NassiF. If T could just make a comment on that. In many
cases it is not the regulation which is so problematic; in some cases
it is. But for us it is the action of the regulators in interpreting and
implementing the regulations, and that is where I think we need
the government oversight.

Chairman IssA. I thank the gentleman.

The Chair recognizes the gentleman from Florida, Mr. Ross.

Mr. Ross. Thank you, Mr. Chairman.

Mr. Timmons, as I was a kid growing up, I remember that manu-
facturing was the muscle that drove the American economy; that
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we were No. 1 in this country producing natural resources but,
more importantly, manufacturing here and doing a wonderful job
at it.

My father, when I grew up, was in a tile manufacturing plant in
Florida. The home base in my hometown was called Florida Tile.
Florida Tile no longer exists in the State of Florida as a manufac-
turer, and the reason is for a myriad of reasons, whether it be reg-
ulations, whether it be taxes, whether it be the labor market. But
it did have to do with exports; trying to compete globally.

And I notice that the Manufacturing Association has indicated
that the export control regulations have adversely impacted manu-
facturing in the United States. How would you recommend that we
address that and what could be done to modernize this so that we
can have a balance with our export control regulations?

Mr. TiMMONS. I appreciate your story, Mr. Ross. I have a similar
story. My grandfather stood in line for 6 months during the Great
Depression to get a job at a manufacturing facility. He finally was
offered that job because the managers there were just sick and
tired of seeing him, so his persistence paid off. But his goal was
the goal of manufacturers today, and that was to provide a better
quality of life for his family, and he gave me many opportunities,
he gave my family many opportunities that so many others didn’t.

As far as export controls, our goal is to—and this is another area,
by the way, where the administration has been working very coop-
eratively with the manufacturing sector, but there have been some
bumps in the road, and it is really in terms of implementation, try-
ing to ensure that there are not multiple lists that have to be re-
viewed, but one list; that there are not multiple processes or mul-
tiple permitting processes for the same product being exported, just
being able to have one permit that can carry the day for the future.

So it is really more of a process question; it is not so much the
goal. The goal obviously is to make sure that we have an export
policy that makes sense and protects our national security, but on
items that, frankly, don’t have that much of a national security
concern or that are being produced by other countries around the
world and those countries are freely exporting that product, we
really need to ensure that American businesses have the ability to
export those products very quickly and without a lot of paperwork.

Mr. Ross. Thank you.

Mr. Alford, in your opening remarks you hit on something that
kind of struck a chord with me, and it had to do with gainful em-
ployment rules. When you talk about gainful employment rules, it
is interesting coming from the chamber’s perspective because that
is something that is impacted by the Department of Education, not
a traditional regulation that would impact industry. But it also im-
pacts employers who are seeking to find educated high school la-
borers that cannot get their education because the government pre-
vents them from getting funding to do that because of these gainful
employment rules. Could you expand on that a little bit and tell
me more of how we can change that?

Mr. ALFORD. Yes. And the funny thing is, not really funny, but
the Federal Government took over Sallie Mae student loans and
here we are, the Federal Government is saying we are going to
deny your students student loans because the payback record in
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the last few years is not as good as the students at Harvard or
Ohio State and what have you. These are inner city kids, they are
disadvantaged; they are broke, they are poor. Of course their credit
is not going to be as pristine as an upper middle-class person
would be. You should expect that. There is a risk factor. Tack on
a little more interest, cover your risk.

But don’t deny them the right to finance their education. Many,
it is their last chance. It is their last chance. They can go get a job
at one of the members of National Association of Manufacturers or
they can sell cocaine. One or the other, they are going to make a
living, so why not encourage them to get educated and to live a
gainful life? This rule is mean and cruel. And what I really like
about it, we put out an ad in the Washington Post with Reverend
Jesse Jackson, who we and he don’t always agree on many things,
but Reverend Jesse Jackson and Congressman Alcee Hastings. It
is just common sense when you look at this thing.

Mr. Ross. I agree.

One quick question I want to ask Mr. Buschur; I have 6 seconds.
In 1978 you started your business. You have maintained it for 43
years. Would you do it all over again, knowing what the regulatory
environment is today?

Mr. BUSCHUR. No, sir, I would not.

Mr. Ross. Thank you.

Mr. BuscHUR. No, sir, I would not. I discussed it earlier.

Mr. Ross. Thank you.

Chairman IssA. The gentleman from Kentucky, who has been
very patient, Mr. Yarmuth.

Mr. YARMUTH. Thank you, Mr. Chairman. We are very patient
in Kentucky.

I will throw out a question which is somewhat rhetorical, but I
would like to hear your answer. There was obviously not a lot of
love lost with the EPA and this panel. Do any of you want to see
the EPA eliminated? Anyone want to see the Clean Air Act re-
pealed? OK. Just wanted to get that on the record. It shows that
no one indicated either one of those.

I need to set the record straight a little bit, at least offer a dif-
ferent perspective on the impact of Waxman-Markey. I come from
a district, Mr. Fredrich, probably more reliant on coal-generated
electricity than yours. Ninety-two percent of the power in Kentucky
is generated by coal; we take a lot of it out of the ground. I also
happen to have in my district the consumer products division of
General Electric, a large manufacturing facility, Mr. Timmons, one
of your most esteemed members; two Ford manufacturing facilities;
and we also are the global hub of UPS.

And during the debate on Waxman-Markey, after the bill was
modified in such a way that the actual permits for emitting carbon
dioxide would not cost anything, we would give them out, I went
to the people at Ford, the people at GE, UPS. The people at GE
were very enthusiastic about the bill, they supported it; the people
at Ford were very enthusiastic about it, they supported the bill;
and UPS was neutral on the bill.

I talked to the University of Louisville, city government, Jeffer-
son County public school system, which is 100,000 students, all of
them big users of electricity. Not one of them opposed the bill, they
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were fine with it. Then I went to our Kentucky energy cabinet,
asked them what they thought. They said “we think this bill, if en-
acted, will create tens of thousands of new jobs.” We asked our
local power company what the impact on consumers would be, and
they said we believe that—and this was 2009, of course—we believe
that if a consumer does nothing else, so they don’t make any en-
ergy efficiencies, they don’t insulate, they don’t replace their light
bulbs, they don’t do anything, that the cost will be 515 a month per
household in 2019, 10 years later, so $180 a year.

So I just wanted to get a different perspective on the impact of
that legislation, because the reason EPA is acting now is because
the Congress failed to act and the Supreme Court mandated that
the ((Jilean Air Act be respected. I just wanted to get that on the
record.

Mr. Fredrich, you talked about and, Mr. Alford, you echoed that
one of your primary priorities would be tort reform?

Mr. FREDRICH. Correct.

Mr. YARMUTH. What would you like to see us do?

Mr. FREDRICH. Loser pays. That simple.

Mr. YARMUTH. Loser pays.

Mr. Alford, is that

Mr. ALFORD. Yes. And a good example would be Mississippi. Gov-
ernor Halee Barber helped enact some anti-tort reform—not anti-
tort, but tort reform in Mississippi and the result has been a big
growth in business in Mississippi. Companies are moving to Mis-
sissippi.

Mr. YARMUTH. And that was a State-implemented rule and the
Federal Government has never been involved in tort law in 220
years, isn’t that correct, 230 years? I mean, it has always been a
State matter. So you would want to see us in Congress enact a na-
tional law in that area, is that what you are saying, Mr. Fredrich?

Mr. FREDRICH. Yes.

Mr. YARMUTH. OK. And what would you do to someone who, be-
cause, obviously, when a big company, whether it is General Elec-
tric or Ford, I am sure they never do anything wrong, but large
companies have access to incredible legal resources and an average
citizen—we heard about babies in cribs; we know that this has
happened—how would they get access to adequate legal help when
they actually are damaged severely?

Mr. FREDRICH. Well, they would continue to get access if the case
was valid. But right now there are cases filed that are filed only
for the sake of shaking somebody down because it is cheaper to pay
than to carry it through to trial.

Mr. YARMUTH. Well, it is a shame that Mr. Braley isn’t here, be-
cause he would have a wonderful conversation on that score.

Just before I close my time, would you make any comment, Mr.
Timmons, Mr. Alford? Has your organization or any of yours ever
advocated some alternative approach to dealing with carbon emis-
sions, or you just don’t think that is a legitimate need?

Mr. TimmoNsS. Well, actually, yes, we have. And I do think that
the story of manufacturing is a great one, because since 1990 en-
ergy consumption by manufacturers, by the industrial sector, has
only increased 1 percent. That has been achieved through efficiency
measures, and those measures are some that we support. We be-




109

lieve, generally speaking, at the 30,000 foot level, that it makes
more sense to incent the private sector to conserve and to become
more energy efficient, and we think that is a more effective method
of achieving our mutual goals of cleaner air and a cleaner environ-
ment than penalties are. So the brief answer to your question is
yes, we do think that there are things that we can do.

Mr. YARMUTH. OK, my time is up.

Chairman IssA. I thank the gentleman.

Mr. YARMUTH. Thank you, Mr. Chairman.

Chairman IssA. I now recognize the gentleman from New Hamp-
shire, Mr. Guinta, and would ask him if he would yield to me for
10 seconds.

Mr. GUINTA. Of course I would.

Chairman IssA. I thank the gentleman.

I might note for the record that Ketam cases, the seven or 800
people who have been sued simply because they failed to remove
a patent that was expired off their product that has led to those
cases costing millions of dollars, that is a tort case, it is clearly
Federal. We do have a big stake in tort reform.

Yield back.

Mr. GUINTA. Thank you very much, Mr. Chairman. To add to
that point, I would say two things. First, in my State of New
Hampshire, to show the fact that there is a bipartisan willingness
to address these liability and tort issues, I would like the commit-
tee and these members to know that with regard to liability caps,
New Hampshire, in a bipartisan way, passed those liability caps to
ensure that we could have productive employers and job creation
in the State of New Hampshire.

Second, I would note that the President of the United States, in
his State of the Union Address, addressed the need for medical li-
ability reform. I would argue that we need to expand that into hav-
ing thoughtful discussions in a bipartisan way to ensure that em-
ployers in our country, small business owners in our country can
be more productive.

What I am hearing today is that you want to be empowered to
create more jobs, to have greater certainty for your business plans,
and to pass on, maybe in your circumstance, sir, a company that
you created from the ground up; and I commend that and I appre-
ciate that, and I think that we ought to inspire that in our Nation.

I want to go back to PLAs. I know that it has been discussed
quite a bit, but in New Hampshire we have a $35 million project
that has been held up for over 2 years because of the PLA issue.
It is a Job Corps Center. A Job Corps Center has the ability to do
two things: not only employ several hundred people, but it takes
up to 500 people a year in New Hampshire, who otherwise wouldn’t
be on the path to get a standard high school education, and give
them a skill supported by some of the members of your association,
who would put in high tech equipment, in this circumstance some
defense-related equipment, who can then be productive members of
society. I think that is important. And what is holding that up is
the PLA. And I hopeful that, in working with the Department of
Labor, we can address that particular issue.

So you do have support. I think the country has support. My
hope 1s that we look at this in a more common sense way and try
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to level the playing field, and I think that is the point that you
were trying to make. If you want to just comment on that.

Mr. BUSCHUR. Yes. Yes, it is. I hear a lot of discussion about the
safety issues and the environment and things like that, and I guess
in our industry those issues are extremely important to us. I look
at a project labor agreement. It does nothing with any of that; all
it does 1s eliminate 85 percent of the work force from being able
to work on those projects. And history has shown it raises the cost
of the project anywhere from 18 to 22 percent, and typically that
is always taxpayers’ money. It is not private funds, it is the tax-
payers that are footing this bill for an unreasonable regulation.

Mr. GUINTA. I would add to that municipalities. For example, for
every million dollars they bond, it costs them about $100,000 a
year. So if you think about a $5 to $10 million project, what that
impact would be to a local taxpayer; and that is something that we
should always consider.

Second, relative to OSHA, in 1970 OSHA was established for
many reasons, but one of their prime objectives was to educate.
This is an organization, I believe, that has moved from educating,
which is, in my view, a partnership with employers, to nothing
more than a gotcha agency. And I don’t think anybody here at the
table wants to be unsafe. I think all of you have a responsibility
to be safe and I think you take that seriously. What I would like
to see in the reform, regulatory-wise, OSHA be returned more to
an education-based organization who can help both employer and
employee for safety in the workplace.

And I would ask Mr. Timmons if you would just comment on
that, please.

Mr. TiMMONS. I think you are exactly right that partnership
should be paramount. If partnerships don’t work, then there is the
legislative process and, if necessary, the regulatory process. But
when businesses and government and regulatory agencies work to-
gether for a common goal, which is to make us more competitive
to create jobs, everyone ends up succeeding most of the time.

Mr. GUINTA. Thank you, sir.

Thank you, Mr. Chairman.

Chairman IssA. I now recognize the gentlelady from California,
Ms. Speier, for 5 minutes.

Ms. SpEIER. Thank you, Mr. Chairman, and thank you all for
your participation in this hearing. Let me say at the outset, Mr.
Chairman, that I want to join with you in scrubbing our bureauc-
racy of outdated regulations. Unfortunately, I don’t think that we
have had that opportunity here to kind of pinpoint what some of
those regulations are. If you would like to provide for us in the
committee those kinds of outdated regulations that may be 10, 20,
30 years old that have no relevance anymore, I am certain that
many of us would like to look at it.

I would also like to add, Mr. Chairman, that the hearing title has
an inbred bias: how do regulations block private sector job growth.
I would have recommended that it would have been preferable to
say how do regulations affect private sector job growth. And let me
start by submitting for the record the Ceres report, which I ask all
of you to read, which basically suggests that the EPA air pollution
rules will generate 1%2 million new jobs and that this group is not
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some Hoboken nonprofit; it is a coalition of investors, environ-
mental groups, and other public interest organizations, a group of
95 institutional investors and financial firms from the United
States and Europe managing nearly $10 trillion in assets.

Chairman IssSA. Without objection, so ordered, with a reserve
from the people of Hoboken.

Ms. SPEIER. OK.

[The information referred to follows:]



112

S eigr UC

\(\//)({‘\ Ole- noabjet

NEW JOBS — Employment Effects Under
CLEANER AIR  Planned Changes to the EPA's
Air Pollution Rules

February 2011 Authored by
A Ceres Report University of Massachusetts

: Cares Political Economy Research institute
James Heintz

. Heidi Garrett-Peltier

Ben Zipperer




113

Ceres is a national coalition of investors, environmental groups, and “'\

other public interest organizations working with companies to address
sustainability challenges such as climate change and water scarcity.
Ceres directs the Investor Network on Climate Risk, a group; of 25
|nstltuuonal investors and financial firms from the US. and Europe
Thanaging nearly $10 trillion in assets.

The Political Economy Research Institute (PER!) is an economic
policy research organization affiliated with the University of
Massachusetts, Amherst. PER! conducts academic research that is
directly engaged with crucial economic policy issues. PERI has broad,
and intersecting, areas of specialty: macroeconomics, financial markets
and globalization; labor markets (especially low-wage work, both in the
U.S. and globally); economic development (with a particular focus on
Africa); the economics of peace; and environmental economics
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The U.S. electric power sector is changing and modemizing in response {o societal and
market forces, Power companies face 3 business imperative t meel increasing pressures
for cleaner, more gfficient energy that will safeguard public health and protect the world's
climate.

These forces are already fransforming the industry. Slgnificant capital investment has
been flowing in recent years o cleaner technologies such as renewable energy, energy
effiplency and natural gas-fired generation. Investment to clean up and modemize the
nation's existing fossit fuel genaration flest has already begun o contribute to a cleansr
energy future,

MNew air poftution rules expected this year from the U.S. Environmental Protection Agency
will further accelerate these trends. And - as this new Ceres repart shows - they will have
a malor added bensfit: significant job creation.

Meeting new standards that fimit suffur dioxide, nitrogen oxides, mercury and other pol-
\
i

jutants will create, in the report’s own words, “a wide array of sidlied construction and
professional jobs” — from the electriclans, plumbers, laborers and engineers who witl

build and retroft power plants all across the eastern U.S,, o operation and maintenance
{Q&M) emplovess who will keep the modernized facilities running.

The report finds thal Investments driven by the EPA's two new alr quality rules will ¢
nearly 1.5 milion jobs, o nearly 300,000 jobs a year on average over the next
- and at a critical moment for a struggling econamy, The end product will be an up-
graded, cleansr American industry, along with good paying jobs and better health for the
nation’s most vulnerable citizens.

For this report, researchers at the Universily of Massachusetts’ Political Economy Re-
search inatitute cargfully geuged the job impacts of pending and proposed EPA rules,
using independent models and conservative assumptions. His findings are espacially good
news for the many states, such as Chio, Michigan, Pennsylvania, Virginia and Missouri,
that are most dependent on fraditional fossil fuet energy and most worried about tradi-
fional industrial jobs losses.

America's status as one of history's great economic powerhouses has long depended on
our willingness and ability to refnvest and innovate when changing times teil us it's time
1o retool, We've seen throughout our history that clean technclogy investments - whether
to clean our rivers, tmprove our alr qualily or compete in the emerging low-carbon global
economy - have long-term benefits that far outweigh the upfront costs,

Since 1970, investments 1o comply with the Clean Alr Act have provided $4 o $8 in
economic benefits for every $1 spent on compliance, according to the nonpartisan Office
of Management and Budget. Since the passage of ihe Clean Air Act Amendments in
1890, U5, average electriclly rates (real) have remained flat even a3 slectric ulilities have
invested hundrids of billions of dellars to cut their alr pollution emissions, During the
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same pariod, America’s overall GDP increased by 80 percent in inflation-adjusted terms.
Thie boftorn line: clean air is a worthwhile investment.

Significant change Is often unsettling, never without short-term costs and some dislo-
cation. But failing to change, especially now, offers much grimmer prospects, We are
entering - in fact have already entered — a great global industrial and economic realign-
ment toward clean energy. The greatest benefits, for both today's families and future

it flo o anticipate these changes, and fake proactive steps o

For our electric power sector and the workers ted to i, this report cullines why this path
makes sense.

Mindy S, Lubbar
President of Ceres
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SRR JNDER PLANNEQ CHANGES TO THE EPA'S AIR PDLLUTION BULES

EXECUTIVE SUMMARY

Clean air safeguards Have benefilted the United States tremendously, Enacted in
1970, and amended in 1990, the Clean Alr Act {"CAA") has delivered cleaner air,
better public health, new jobs and an impressive return on investment—providing $4
10 '$8 in benefits for every $1 spent on compliance.}

History has proven that clean air and strong economic growth are mutually reinforc-
ing. Since 1990, the CAA has reduced emissions of the most common alr pollutants
41 percent while Gross Domestic Product increased 64 percent.? Glean alr regulations
have also spurred impiortant technological innovations, such as catalytic converters,
that helped make the:Unsted States a world leader In exporting environmental control
te¢chnologles,

This study, prepared by the University of Massachusetts’ Political Economy Research
Institute (PERI), demonstrates how new air pollution rules proposad for the electric
power sector by the Environmental Protection Agency (“EPA”) will provide long-term
sconomic benefits across much of the United States in the form of highly skitled, well
paying obs through infrastructure investment in the natlon’s generation flaet. Signifi-
cantly, many of these jobs will be craated over the next five years as the United States
recovers from its severs economic downturn,

Forusing on 36 states® in the eastern half of the United States, this report evaluates
the employment impacts of the electric sector's transformation to a cleaner, mod-

ery fleet through investment in pollution contrals and new generation capacity and
thiough retirement of older, less efficient generating facilities, In particular, we assess
tha impacts from two CAA regulations expected o be issued in 2011; the Clean Aly
Transport Rule (“Transport Rule”) governing sulfur dioxide (80,) and nitrogen oxide
(NOx) emissions from targeted states in the eastern half of the U.S.; and the National
Ernissions Standards for Hazardous Air Pollutants for Utility Boiters (" Utility MACT™)
rute which will, for the first time, set federal firits for hazardous air pollutants such as
marcury, lead, dioxin, and arsenic. Although our analysis considers only employment-
refated impacts under the new air regulations, the reality is these new standards will
yigld numerous other concrate aconomic benefits, inclutding better public health from
cleaner alr, incraased competitiveness from developing innovative technologies and
mitigation of climate change. Moreovey, increased employment during this critical five
year period will alse benefit severaly stressed state budgets through increased payroll
taxes and reduced unémployment bensfit costs,




To estimate the job imipacts, this study used a forecast of fulure pollution control
installations, construction of new generation capacity, and coal plant relirements
from a December 2010 study prepared by two researchers at Charles River Associates
{"CRA"L® Applying stringent EPA compliance requirements, including an assumption

that the Utility MACT rule will require poliution controls on all coal-fired power planis
by 2015, that study projected that between 2010 and 2015 the power sector will
invest almost $200 billion on capital improvemients, including almost $94 billion on
poliution controls and over $100 billion on about 68,000 megawatts of new genera-
tion capacity. Constructing such new capacity and installing poliution controls will
create a wide array of skilled, high-paying jobs, including enginears, project managers,
electricians, bollermakers, pipefitters, mitlwrights and iron workers,

s detailed in Table £8.1 below, between 2010 and 2015, these tapial investments
in pollution contrels amd new generation will sreate an estimated 1.46 miltion jobs or

about 291,877 year-round jobs on avevage for vach of those five years.

Key findings:
% A

Table £S5, 1. Aggregate Employment Estimates from Capitsl mprovaments:
Construction, Installation, and Professional Jobs (hetween 2010 and 20

5 1

CsEavae
774,151
colanEEEs

Boliition controls

# As described in Table £3.2, transforming o a cleaner, modern flest through
retirement of oider, less efficient plants, instatlation of pollution controls and
construction of new capacity will result in a net gain of over 4,254 aperation and
matntenanes (D&M) jobs acress the Saster Interconnection. Distribution of these
Q&M jobs witl vary from stale-to-state, depending on where coal planis are retired
{O&M job reduction) and where new generation capacily is installed (0&M job
gains).




120

EMPLOYMENT EFFECTS UNDER PLANNED CHANGES TO THE EPA'S AIR POLLUTION RULES =

Table ES.2. Employment Estimates of Net Q&M Jobs: Associated with Capital
{mprovements and Retirement of Coal Generation

Poliytion controls.

4,106

New generation capacity )
Retirement of col generation odmiesy o oo ln e
NET TOTAL ‘ i 2187 : 4,254

o Over the five years, Investments in pollution controls. and new generation capacity
will create significant numbers of new jobis in each of the siates within the Eastern
interconnaction, more than offsatting any jobreductions from projected coal plant
closures. :

~ The largest estimated job gains are in Hinols, {122,688}, Virginia, {123,014},
Tennessee, (113,138), North Carolina (76,9686) and Ohio (76,240).%

- 1r states with net O&M job reductions, projected gains in capital improvement

jobs will provide enough work to fully offset the O&M job reductions.

The construction of pollution controls will create a significant, nearterm increase

in new jobs. D&M job reductions are likely fo ccour latar in the perind,

i
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5 V0 TRE EPAS AIR POLLUTION RULES

INTRODUCTION

The CAA and its 1990 amendmants have significantly reduced power sector air pol-
tytion, tn 2011, EPA plaps fo implement regulations that will further reduce targeted
emissions, Last July, the EPA proposed the Transport Rule to introduce new standards
governing 80, and NO, emissions from 31 states and the District of Columbia, emis-
sions that hinder the ability of downwind states to comply with national amblent air
quality standards. In addition, EPA i3 required under court order to issue final Utility
MACT regulations to {imit-electric generators’ hazardous alr pollutant emissions, in-
cluding, for example, mercury, arsenic, chromium, nickel, lead, and hydrochloric acid,

e
ah-fred

fis for the three-ya
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Focusing on the Eastern and Midwestern regions of the U.5., this study evaluates the
employment impacts between 2010 and 2015 of these proposed and planned chang-
es to EPA air regulations resulting from the power sector’s investment in poliution
controls and new generation, and from retirement of existing coal generation. For the
purposes of this analysis, the study assumes stringent compliance ragquirements, in-
cluding an assumption that the Utility MACT rule will require scrubbers and advanced
particulate controls on all coal units by 20158
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Thie myodeling projections focus on the years between 2010 and 2018, as that is the
period during which companies will prepare to comply with the Utility MACT and
Transport rules. For purposes of this analysis, we therefore assume the expenditures
: spread over these yﬁars, and limit the employment effects from these capital
investments to that period.

As detaited further in Appendi B, o estimate the employment impacts associated
with the projected capital spending and coal plant retirements in the 36 states ana-
lyzed, we use the IMFLAN 3.0 input-output model, which is based on data from the
LB, Commerce Department's Bureau of Economic Analysis that has been finely disag-
grégated by sector and state.” Capital investments in pollution controls and new gen-
ration capacity and coal plant retirements® affstt employment not only in the power
ge‘hara‘{ion sector, butialso In sectors linked fo electric generation, such as enginser-
ing services, coal, nat?qrai gas, metal fabrication, construction and business services.
Based on the relationships between different economic sectors in the production of
gofr,\ds and services, ti’ie inpui-output model estimates the effects on employment re-
sulting from an increase In spending on the products and services of a given industry.
For example, the f‘?\ﬂﬁé? estimates the number of jobs directly created in the design,
engineering; and construction industries for each $1 miltion spent on potiution control
retrofits and the construction of new generation capacity. As we explain below, the
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model can also estirate the jobs indirectly created in other industries through that
same $1 million in spending—for example, In industries such as steel components

and hardware manufacturing.

the peak of censtructiod

As described in Figure 1 below, our employment sstimates include both direct and
indirect job creation, First, It examines employment divectly generated by capital
investments in pollution controfs and new generation capacily, Herethe focus lson s
wide array of skilled jobs associated with designing, procuring and installing pollution
controls, and building new generation, including engineers, project managers, electri-
cians, bollermakers, pipefitters, miltwrights, iron-workers and security personnal® As
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these jobs are directly linked to these investment expenditures, they are created and
maintained throughout the five year investment period. The direct effect represents
jobs created by spending in the respective sector. For example, bullding new capac-
ity involves prenditué‘es to construct and install that capacily, Including payments to
new employess. Firms that install the new capacity will also have to purchase goods
and services from other sectors, which in turn will create jobs in those other sectors:
this “second round” of employment creation constitutes the indirect job effect.

we 1. Scope of Employment Analysis

We do not explicitly consider a third source of job creation: “induced” jobs, Induced
ivbs are those created when individuals spend the money they sarn from the direct
and indirect employment. The size of the induced effects varies for a nimber of rea--
sons, but will correlate with the number of direct and indirect jobs.'® As this study cal-
culates only the direct and indirect job impacts and excludes induced jobs, it provides
a consarvative estimate of the total employment impact.
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The study also caleulates estimated net changes in O&M jobs which, uniike construc-
tion and installation and related professional jobs, exist as long as the plants con-
tinue to generate glectricity or the poliution control systems continue to operate. We
project that although retiving older, less efficient capacity will lead to some O&M job
reduction, instaliing poflution controls and building new generation will lead to a net
increase in O&M jobs.

Estimating the employment impacts under EPA's air pollution regulations requires
forepasts of future pollution control installations, new power plant construction and
coal plant relivements, The forecasts used in repor! are based on a detailed CRA
modeling assessment entitled, “A Reliability Assessment of EPA's Proposed Transport
Rule and Forthcoming Utility MACT,” published in December 2010 by Dr. tra Shavel
and Mr. Barclay Gibbs of Charlas River Associates (the “CRA Study™).! The CRA Study
used CRA's North American Electricity and Environment Model (NEEM) 1o estimate
coal unit retirements, new capacity additions, and pollution control retrofits, taking into
account the operating characteristics of existing capacity and the capital and operal-
ing costs of potential new capacily. As highlighted in Table 1 below, the CRA Study’s
redicted coal plant retirements are consistent with other similar assessments.

The CRA Study limited its analysis to the Eastern Interconnection where most of the
nation’s coal-fired generating capacity is focated and where most of the capilal invest-
ment associated with EPA's air poliution regulations is expected to ocour, The Eastern
interconnection, one of four major power grids in the U.S, and Canada, comprises
about 36 states (in part or whole} and the District of Columbia as shown in the map in
Figure 2 below, accounts for much of the fransmission system east of the Continental
Divide' and contains approximately 73 percent of U.8. electricity generation. More-
over, as the Transport Rule only applies to states in the Eastern U.S., the estimated
power sector changes projected below are concentrated in that part of the country.
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Table 1. Revent Projections of Coal Plant Retirements
and Fower Indushry fnvestment

2 Ankction)
Potential Coal Plant The Bratile 1 28-39 QW of coal
Retirements Under Group, Decembser | retirements by
i g Environmental | 2010 2020 (Eastarn
N : rterconnection)
“Intagrated Eneray Dutlook 0

The CRA Study assumed stringent réquirements to comply with the forthcoming Util-
ity MACT reguiations and proposed Transport Rule, including an assumption that by
2015 the Utility MACT rufe will require scrubbers, activated carbon injection, and
advanced particulate controls on all coal units. Furthermors, the CRA Study provided
plant-leve! estimates of pollution control retrofits and retirements which could then be
evahuated under the IMPLAN model,

Figure 2. The Eastern Interconnection and Other
HNorth American Electric System Inferconnections
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{MPAGTS UNDER PLANNED EPA RULES

This report caloulates estimated employment effects in the Eastern Inferconnection in
two broad categories: {1) construction, installation and professional jobs from capl-
{al investment in potlution controls and new generation capacily; and {2} net O&M
jobs directly and indirectly associated with those capital improvements and 0&M job
reductions from retiring older, less efficient coal capacity.

Gapital lmprovements Spending on Pollution Controls and
New Generation Capacily

The CRA Study projects that between 2010 and 2015 the electricity power sactor
will spend an estimated $196 bitlion on capital improvements under EPA's new utility
MACT and Transport rules: $93.8 billion on pollution controls and $102.4 billion on
about 68,000 megawalts of new generation capacity, Expenditures on pollution con-
trols are assumed 1o include four technologies: (1) activated carbon injection ("ACI™)
to control mercury emissions; (2} activated carbon injection with fabric fitters ("ACI+")
to control mercury and other hazardous alr pollutant emissions; (3} flue gas desulfur
ization ("FGD”) or "serubbers” to control SO, and hazardous alr pollutant emissions;
and (4} selective catalytic reduction ("SCR") to control NQ emissions.
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Using the widely endorsed and proven IMPLAN 3.0 input-output mode!, we estimate
the direct and indirect employment effects of substantial pollution control expen-
ditures and resuiting job impacts. In addition o investments in polfution controls,
we also estimate the employment impacts of investment in new generation capacity
involving nine different technologies: (1) advanced coa! technologles; (2} integrated
gasification combined cycie, (YIGCC”) (coal); (3) combined cycle (natural gas); {(4)
combustion turbine {natural gas); (8) nuclear; (6) municipal waste/landfill gas; (7}
biomass; {8) solar {photovoltaic); and (8} wind.

As with poHution controls, the design and construction of new generation capacity
reguires substantial expenditures for a variety of goods and services. Our employment
estimates consider how these expenditures vary by technology. For example, landfill
gas capacity involves expenditures on turbines, air and gas compressors, pipes and
pipefitting, fron and steel milling, environmental control machinery, and construction
services.

The capital investments will generate direct and indirect jobs in a range of sectors
inyolving skilted and professional occupations. Direct jobs would include, for sxample,
new non-residential construction, metal fabrication, and engineering. Indirect jubs
would include steel manufacturing, catalyst system manufacturing, control system
manufacturing, and transportation servic

Table 2 presents estimates of the aggregate jobs created over five years through
investments on capital improvements and new capacity, Belween 2010 and 2018,
the almost $94 billion of investmant in pollution controls would generate an esti-
mated 328,305 direct jobs and an estimated 683,734 direct and indirect jobs. The
$102.4 bitlion of investment in new generation would create a total of 312,617 direct
jobs and 774,151 direct and indirect jobs. Taken together, projscted investments
incapital improvements under the new EPA regulations would create an estimated
1,457,885 jobs over the next five years, or over 280,000 full-time jobs on average per
year pver the five year period.

Tabie Z. A gate Employment Estimates from Capital Improvements:
Construction, Installation, and Professional Jobs (between 2010 and 2015)

&

Suilution tontrols
Mew generation capac
e

To'reflect the reality that construction, installation and professional jobs will be real-
ized over the period during which the investments occur, the 1,457 885 figure rep-
rasents tolal jobs created over the five year period, with sach job-ysar representing a
single job that lasts one year® If all the expenditures were to happen in a single year,
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1,457,885 jobs would be created that year, However, 8 more realistic assumption
would be that the pollution control and new generation expenditures would be spread
out over time. For purposes of lustration, assuming that 10 percent of the expen-
ditures will ocour in the first year, 15 percent in the second year, and 25 percent in
each of the three subsequent years, the job creation in three peak years would be 25
percent of 1,457 885, or 364,471 jobs per year,

G&M Jobs

in addition to jobs associated with the design, construction and installation of poliu-
tion controls and new generation, the mode! also projects more permanent O&M jobs,
Poltution controls, for example, need workers fo maintain systemns and handle waste,
Similarly, power plants reguire workers 1o operate and maintain thelr squipment,

We estimate the O&M jobs associated with these capital investments above by first
estimating the O&M costs associsted with the capital investment and then use the
input-output framework o estimate the employment impacts.

In the case of oider, fess effjcient existing capacity, much of which is already chalienged
by sustained low natural gas prices and reduced demand, companias may choose to
retire existing capacity rather than instailing poliution control systems, causing some
0&M job reductions.™® The CRA Study projects 35 gigawatts of coal plant retivements
by 2015 in the Eastern Interconnection. To estimate the direct employment impact of
predicted retiraments, we did not use the input-output framework, but instead used
detailed finance and operation data which the Federal Energy Regulatory Commission
{"FERC") raquires utilities to submit annually. Current employment fevals from the
FERG forms were matched to relired plants whenever possible, For retired plants with no
matched employment data, we used siate averages of employment per MW darived from
plants in the same state with such employment data, We did, however, apply the input-
cutput model to estimate indirect job losses from capacity retirements,

Table 3 shows the net Eastern Inferconnaction D&M employment impacts, Pollution
control investrments would creale 7,170 D&M direct jobs and the new capacily invest-
ments would create 4,108 direct Q&M jobs, offset by a reduction of ©,109 direct
Q&M jobs through capacily retirements, for a nel gain of 2,167 direct 0&M jobs.
Combining both direct and indivect jobs results in a net gain of 4,254 jobs for the
states analyred.
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Table 3. Estimates of Met O&M Jobs Associated with
Capital Improvements and Relirem Capacity

“Pallition controts

Mew generation capacity

Retirement of existing sagaeiy. -
NET TOTAL :

Figura 2 summarizes Eastern Interconnection direct and indirect employment ef-
fects in the three maln categories of job creation and reductions: {1) construction,
inatallation and pmfeéséana! jobs ¢reated through new capital investment, {2) 0&M
iobs created through aew capital investment, and (3) job reductions due to capacily
retirements, Again, we assume that 10 percent of the adjustments under the new EPA
standards will occur in the first year, 15 percent in the second year, and 25 percent in
sath of the three subsequent vaars, Clearly, construction, installation and professional
jobs dominate the picture. However, more Q&M jobs are created as power companies
adapt to the new standards.

Figurs 3, Egtimates of Direct and Indivect Employment Effects
Over Time {between 2010 and 2015)
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Using fob impact estimates from profected pollution controls and new generation
investmants and capacity retirements, we also calculated state-level impacts for the
states in the Eastern Interconnection.

Siate-level Spending on Pollution Controls and New
Generation

Table AL in the appendix sumimarizes state-level caphtal improvements interms of: (1}
total spending on pollution controls; (2) total increase in energy capacity expressed as
megawatls; and (3) capital expenditures needed to increase capacity by the relevant
number of megawatts.

To estimate state-specific employment impacts, we used the same methodology as
with the Eastern interconnection analysis except that we relied on individual state
input-output models, Figure 4 below shows estimated direct and indirect jobs created
through both the poliution control and new genaration investments detalled in Table
Al, {Table AZ in the appendix summarizes the data used in Figure 4.} Not surprisingly,
the number of jobs created fracks closely with the estimated spending, For example, 1
linois, which has the highest projectad spending on pollution controls over the five year
investment period, has the greatest number of related jobs: 65,600 direct and indirect
jobs. Similarly, Virginia with the highest projected investment in new capacily, experi-
ences the largest number of related jobs: 103,365 direct and indirect jobs.

Siate-lovel Eslimates of 0&M lobs from Danital
improvaments

Table A3 in the appendix presents state-level estimates of the O&M jobs associated
with the capital investments detailed in Table Al. Permanent O&M jobs increase with
the amount of the capital investments and vary with the composition of technologies
utilized. Although states with zero spending gain no O&M jobs, most states galn sub-
stantial numbers of such jobs. For example, Ohlo gains over 1,100 O&M iobs {direct
and indirect) from pollution control investments, and Virginia gains over 920 0&M
iobs {direct and indirect) from new capacity investments.
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Figure 4, Estimated Construgtion, Instaliation, and Other Professional
Jobs Gains from Tnvestment in Capital Improvements

= Gon Capatdly
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Table 4, Summary of Direct and tmlivect State-Lavel Iob Impacts from
Capital tprovements and Coal Plant Retirements
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State-leve] Estimates of Job Reductions from Retirements
Using FERC data for girect job reductions and state specific input-output models for
indirect job tosses, Table A4 in the appendix presents state-level estimates of job
reductions from coal plant retirements. Notably, the CRA Study's projected coal plant
retirarnants are only partly attributable to stricter EPA regulations. According to the
CRA Study, substantial retirements are also driven by reduced demand and low priced,
abundant natural gas*®

Furthermore, the estimated job reductions in Table A4 will be offset by gains in
eonstruction, instaliation, and professional jobs and O&M jobs dus fo capital invest-
ments in pollution controls and new generation capacity. As such, it is important to
examine the net change in employment from all of thess sourcss, To reflect the total
impact of capital investments and coal plant retirements between 2010 and 2018,
Table 4 provides a comprehensive side-by-side comparison using the estimatad gains
in construction, installation and professional jobs from Table A2, 0&M job gains from
capital improvements from Table A3 and job reductions due fo coal plant refirements
fram Table A4,

Significantly, when ronsidering both direct and indirect effects and all sources of job
creation and job reductions, all of the states show 2 net galn in employment over the
analysis period.
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CONCLUSION

After evaiuating the employment impacts of the electric power sece
tor's transformation o a cleaner, modern fleet, we conclude that the
instatiation of alr pollution controls and construction of new genera-
tion under the proposed and plannad EPA air rules will lead to a nat
job gain in the Eastern Interconnection states,

The installation, design and construction of poilution controls and
additional generation capacity will create the greatest number of new
jobs, Although some O&M jobs will be lost because of projected coal
plant retirements, these losses will be offsel by new O&M jobs from
pollution control and new generation capacily investments, resulting
in net job geins across all the stetes studied.

Notably as well, this report enly considered the net smployment im-
pacts from capital investments in poliution controls and new genera-
tion and from coal plant retirements. When evaluating the overall
impact of new EPA air regulations, one must also recognize that the
positive job impacts detailed in this study do not provide the entirg
picture, as the aly regulations will alse provide substantial economic
henefits from cleaner aly, improved public health and increased com-
petitiveness through Innovative technologles.
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Table A1, Pollution Controls and New Generation
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Table AZ. Estinmted Constroction, Installation, and Other Professiona]
Job Gains from Investment in Capital Improvements
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Table A3, Estimated € ing and Maintenance fob Gains
from Invastments in Capital Improvements
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Tabie A4, Estimated Job Reductions from

Coal Plant Retirements
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APPENDIX B

Methbdoiogy and Assumptions

a. Response of the Electric Sector to Proposed and Planned EPA Air

: Regulations-
The Decémber 2010 CRA Study developed forecasts of the electricity generation
sector's responses to EPA's proposed and planned air regulations: For these forecasts,
CRA researchers used a model of the energy sector, the North American Electric-
ity and Environtmient Model (NEEM), to predict changes in capacity. and investment
expenditures's, We used the modeled responses to gstimate employment impacts. The
specific responses include: (1) expenditures on pollution control techinologies (ACH,
ACl+; FGD, and SCRY), {2) additions to generating capacity involving nine technolo- )
gies: advanced coal, IGCC, combined cycle, combustion turbine, nuclear, municipal
waste, biomass, solariPV, and wind, and (3) coal plant retirements.

The CRA Study included information on pollution controls, new.generation capacity
and coal plant retirements was provided at the plant level. We aggregated this infor-
mation to state-level and Eastern Interconnection-wide estimates of retirements and
investment in poliution controls and new generation capacity.

b. Linking Expenditures on Pollution Controls and Generation Capacity
" Additions to Sectors in the Input-Output Model
Jim Staudt.of Andover Technology Partners, provided details of the precise categories
of expenditures assoclated with each of the four poltution control technologies. Dr.
Stiaudt is President of Andover Technology Partners and a nationally recognized expert
orair poliution control, with a Ph.D in Engineering from the Massachusetts Institute
Technology. These expenditure breakdowns were linked to PERI's IMPLAN 3.0
input-output model to generate employment multiptiers. Select examples of the types
of expenditures/activities used to generate the employment estimates include:

AC;,I and ACI+: equipment (e.g. sorbent injector and disposal systems), engineering
sewices, duct work, and electrical installation services,

FGD scrubhers; water treatment systems, chimney constriction, fans & ductwork, *
engineering services, contractor services.

SC-ER: reactor housing :constru;:tion and installation, ammonia handling systems, duct-
work & fans, engineering services.

We matched each of these spending areas with an industrial sector in the input-output
model. backing out some retrofits that were known to have been completed in 2010,

18, “Appendix B: M:\deung?and Methodology,” A Reliability of EPA’s Proposed Transport Rule
i and Forthcoming Utility MACT, Shavel and Gibbs, CRA, December 18, 2010, at p. 35-37.
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We then combined individual spending categories into a single aggregate category for
each of the four teéhncmgies (ACI, ACH+,-FGD, and SCR), using individual expenditure
shares as weights. We then generated employment estimates associated with expendi-
tures on each of the four pollution contral technologies using the input-output model.

We estimated employment creation from ekpenditures on generation capacity for each
of the nine technologies using a similar procedure. Activities involved.in the'instal-
lation of new generation capacity are identified from industry sources: These activi-
ties are then matched with the relevant sectors in the input-output model to produce
employment multipliers.

The sum of thekindikrect employment effects across the Eastern interconner:ﬁoh states
based on the state-level input-output models will fall short of the aggregate estimates
presented in Tabie 1;which are based on a national input-output model. The:reason
for the discrepancy is that indirect effects will be lower at the state level than at the
Eastern Interconnection fevel. For example, based on the CRA Study's estimate; Ohio
is expected to spend-about $7.1 billion on poliution control technologi&l However,
firms installing these capital improvements may purchase goods and services from
other states. These iindirect purchases will create jobs in other states—not Ohio. In.
contrast, the aggregate estimates include all indirect effects from all the states com-
bined. The state-level input-output models produce estimates of ernployment effects
in one state only. They do not allow us to-allocate the indirect effects that occur out-
side the state to other Specific states (e.g.,"we do not know how much of the spending
by Chio’s constriiction industry is on inputs from Missouri, for instance).

To account for this discrepancy, we allocate the difference between the totalemploy-
ment estimates {direct-and indirect) from the national input-output model and the
sum of the state-level estimates according to each state's share of the aggregate
employment effects across all states.

d. Estimating operating and maintenance expenditures associated with
capital investments.
Estimates of O&M expenditures associated with investments in pollution controls
are based on estimates compiled by Industrial Economics, Inc. of Cambridge, MA,
for FGD scrubbers used in electric generation applications. The O&M estimates are
derived from the EPA’s Coal Utility Environmerital Cost (CUE Cost) spreadsheet. The
cost estimates produced by Industrial Economics include a 30 percent premium for
administrative employment. To restrict the analysis to O&M jobs, we do not include
this premium in the employment estimates, in order to restrict the analysis to O&M
jobs. O&M expenditures total an estimated 6.6 cents for each dollar invested in FGD
technologies. We assume that this same ratio of O&M costs to investment applies to
the other pollution contro! technologies: AC!, ACl+, and SCR. We then estimate total
O&M expenditures from the total dollar value of investments in pollution controls. The
input-output model generates employment estimates based on these expenditures.

Estimates of O&M expenditures linked to new generation capacity are based on O&M
expenditures used by the U.S. Energy Information Administration (EIA), Fixed and
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variable D&M costs associated with each of the nine technologies are taken from the
Ei8 publication, Assumptions to the 2010 Annual Energy Outiook (Table 8.2). For
purposes of estimating O&M employment, G&M costs per kilowatt of installed capac-
ity are computed assuming peak summer capacity, The O&M cost per KW can then be
used {o calculate total D&M expenditures, in response to changes in emissions regula-
tions, associated with'the predicted state-leve! and Eastern Interconnection invest-
ments in new genaration capacity.

g, Estimates of direct employment reductions from coal plant

s retirements
Current employment levels wera obtained from FERC forms for some of these retired
plants. FERC employment numbers are matched to retired plants whenever pos-
sible. For retired plants with no matched employment data, we used state averages of
employment per MW dearlved from plants in the same state that do have such employ-
ment data. For states with planned retirements and no smployment data whatsosver,
national averages of employment per MW are used.
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Ms. SPEIER. Next, Mr. Chairman, I would like to submit for the
record a Wall Street Journal letter to the editor that was signed
by the chairman and president and CEO of PG&E Corp., Calpine,
and many others, and in that Wall Street Journal article they say,
contrary to claims that the EPA’s agenda will have negative eco-
nomic consequences, our companies’ experience complying with air
quality regulations demonstrates that regulations can yield impor-
tant economic benefits, including job creation, while maintaining
reliability. That too I would like to

Chairman IssA. Without objection, if it is delivered to the desk,
it will be included.

[The information referred to follows:]
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We're OK With the EPA's New Air-Quality Regulations

Your editorial "The EPA Permitorium” (Nov. 22) mischaracterizes the EPA's air-quality regulations. These
are required under the Clean Air Act, which a bipartisan Congress and a Republican president amended in
1990, and many are in response to court orders requiring the EPA to fix regulations that courts ruled invalid.

The electric seetor has known that these rules were coming, Many companies, including ours, have already
invested in modern air-pollution control technologies and cleaner and more efficient power plants. For over a
decade, companies have recognized that the industry would need to install controls to comply with the act's
air toxicity requirements, and the technology exists to cost effectively control such emissions, including
mercury and acid gases. The EPA is now under a court deadline to finalize that rule before the end of 2011
because of the previous delays.

To suggest that plants are retiring because of the EPA's regulations fails to recognize that lower power prxces
and depressed demand are the primary retirement drivers. The units retiring are generally small, old and
inefficient. These retirements are long overdue:

ntrary to the claims that the EPA's agenda will have negative economic conséquences, our companies’
experience complying with air quality regulations demonstrates that regulations can yield important
conomic benefits, including job creation, while maintaining reliability.

The time to make greater use of existing modern units and to further modernize our nation's generating fleet
is now. Our companies are committed to ensuring the EPA develops and implements the regulations
consistent with the act's requirements.

Peter Darbee, chairman,president and CEQ,PG&E Corp.; Jack Fusco, president and CEO,
Calpine Corp.; Lewis Hay, chairman and CEO, NextEra Energy, Inc.; Ralph 1zzo, chairman,
president and CEQ, Public Service Enterprise Group, Inc.; Th King, president, National
Grid USA,; John Rowe, chairman and CEO, Exelon Corp.; Mayo Shattuck, chairman,
president and CEO, Constellation Energy Group; Larry Weis, general manager; Austin
Energy ;

Copynght 2011 Dow Jones & Company, inc. All Rights Reserved
This copy is for your p i use only. Di and use of this material are g d by our and by
1 copyright faw. For nnn-personal use or to order multiple copies, please contact Dow Jones Reprints at 1-800-843-0008 or visit
www.dijreprints.com

http:)/online.wsj.conliarticle/ SB10001424052748703989004575653040755204932 htmi 2/10/2011
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Ms. SPEIER. And finally I would like to submit to the committee
and for the record letters from Chrysler, Ford, and General Motors,
all of whom recommend that they embrace the greenhouse gas and
fuel economy announcements by the EPA, again, I think a reflec-
tion that America’s businesses are interested in cleaning the air,
making sure it is safe for all Americans, and creating jobs as well.

Having said that, let me start off by saying eight people in my
district died in an explosion in September, fathers and sons, moth-
ers and daughters, a horrific incident that underscored the problem
we have in this country relative to regulations, because, as more
and more is being discovered by the National Transportation Safety
Board—and, I might add, they better not get defunded or reduced
funding in this continuing resolution—what we are finding is that
a specific utility gamed the system so that they would not be sub-
ject to greater regulation and the kind of assessment necessary to
test a particular pipe.

So I think that when we look at regulation, we have to look at
it in the context of is it saving lives; is it protecting Americans; is
it cleaning the air; is it cleaning the water. And when we can an-
swer those questions yes, we have to be willing to step up to the
plate.

The truth of the matter is that Germany has a tougher cap-and-
trade law than was being considered by this Congress, and while
our exports have been reduced in the last 10 years, the exports as
a percentage of market share in Germany have increased.

So having said all of that, Mr. Chairman, I do have a question,
and it is for Mr. Fredrich. You indicated, Mr. Fredrich, that with
the health care reform legislation you would actually be reducing
the number of jobs in your company, is that correct?

. Mr. FREDRICH. Yes. We will lower it to whatever is under the
imit.

Ms. SpEIER. All right. So you would go from 62 to 49 inten-
tionally so that you would not be subject to health care reform, is
that correct?

Mr. FREDRICH. Correct. That is correct.

Ms. SPEIER. Now, you do not offer health insurance to your em-
ployees now, I gather?

Mr. FREDRICH. Yes, we do.

Ms. SPEIER. And what do you offer?

Mr. FREDRICH. We offer a high deductible HSA.

Ms. SPEIER. So that is a savings account.

Mr. FREDRICH. Health savings account.

Ms. SPEIER. So they get how many thousands of dollars a year?

Mr. FREDRICH. What do you mean they get?

Ms. SPEIER. Do you put money into their health savings account?

Mr. FREDRICH. No.

Ms. SPEIER. So you really don’t provide any money from the com-
pany in terms of making sure that your employees are insured.

Mr. FREDRICH. Sure we do. Our monthly premium for family cov-
erage is $1,000, and we pay 70 percent of it.

Ms. SPEIER. So you pay 70 percent.

Mr. FREDRICH. Of the premium.

Ms. SPEIER. Of the premium. So is it a catastrophic policy? I am
trying to understand.
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Mr. FREDRICH. No. No, it is actually a very good policy because
for normal things like annual checkups or mammograms or
colonoscopies, it pays 100 percent with no deductible at all. But
what it eliminates is people going to the emergency room because
they have a cold, which is just a very expensive way. What it does
try and do is put some consumerism into purchasing medical serv-
ices, and I feel that is the problem with the system right now; it
is a third-party payor system where people don’t even ask what it
costs. The last time you went to the doctor, did you ask how much
does this cost?

Ms. SPEIER. Well, I actually——

Chairman IssA. The gentlelady’s time has expired.

Mr. FREDRICH. Oh.

Ms. SPEIER. Thank you, Mr. Chairman.

Chairman IssA. I thank you.

The gentleman from Texas, Mr. Farenthold.

Mr. FARENTHOLD. Thank you very much, Mr. Chairman.

I wanted to followup on a couple of things that I heard earlier.
I was a small business owner before I came to Congress. I think
the fourth employee I hired was an employee to help me deal with
paperwork; and I was in a service industry that isn’t that highly
regulated. So it starts as simple as filling out the forms for your
first employee and meeting your tax returns, so I understand it
gets in the way of doing what you are passionate about, building
what you want to build or serving the people you want to serve.

We have heard several people say that regulations actually cre-
ate jobs. I ponder how many of those are bureaucrats and lawyers,
or how many of those just add to the cost of doing business. But
my real question was, Mr. Timmons, I think you said it is 18 per-
cent more expensive to open a factory in the United States, is that
an accurate number?

Mr. TiMMONS. To do business in the United States, yes.

Mr. FARENTHOLD. Does it have to be exactly equal or are your
members willing to pay a slightly higher cost to

Mr. TIMMONS. To do business in the United States of America?
Absolutely. The question really is where is that sweet spot. I can’t
answer that. Every company has to make that decision on their
own. But what we do know is that we have lost manufacturing
jobs. It wasn’t just during this last recession; it has been over the
last 12, 14 years. And what we are seeing is manufacturers looking
at other industrialized nations and other emerging economies and
saying it makes more sense economically

Mr. FARENTHOLD. And so as you look at, for instance, environ-
mental regulations, you go over to Mexico, China, wherever you go
that don’t have the same regulations, and it gets into the same air
we breathe anyway.

Mr. TiMMONS. Or they have the same outcome, but their regula-
tions are perhaps administered in a different way and are less cost-
ly to administer. I do want to point out, and I have said this sev-
eral times, but that 18 percent number does not include the cost
of labor. We believe that it makes sense to pay employees more in
the United States because we believe in a higher standard of living
here.
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Mr. FARENTHOLD. And, Mr. Nassif, I think you hit on something
that I wanted to talk a little bit more about too, and I would appre-
ciate the rest of the panel’s input on this. You look at some compa-
nies in the travel and entertainment industry. Their employees are
basically threatened with getting fired if they say no to a customer.
When you are dealing with a Federal agency, do you find that the
attitude is we are from the Government, we are here to help you,
how can we find a way for you to come into compliance with these
regulations, or it is just a you are out of compliance with this regu-
lation, you are shut down? Whoever wants to take that.

Mr. Nassir. Each regulatory agency handles it differently. As I
say, when we are dealing with the Department of Agriculture, we
have a very close relationship and they have a very strong under-
standing of what our needs are, so there is always a nice honest
dialog. When we are dealing with agencies like the Department of
Labor, there is no such thing as we are your friend, we are here
to help you. We are here to regulate you, we are here to enforce
things, and we are here to punish you if you make even technical
violations.

Mr. ALFORD. That is one of my best bar jokes. You know, where
are you from? I am from Washington, DC, and I have come to help
you. It is guaranteed laughter there. But we are for regulations,
good regulations. We are not against regulations; we are against
onerous, nonsensical, punitive regulations that do not end up in a
solution manner. And if we were to evaluate all our regulations,
pare out the bad regulations, keep the good regulations, we would
be a better country and we would be without 70 percent of the reg-
ulations.

Mr. BUSCHUR. Congressman, the example I cited about the lead
paint ruling by the EPA, we had acquired all the necessary permits
for that particular project, State permits, local permits, everything
required was onsite, in place, and the actual field inspector walked
on the job site and said I think this falls underneath the lead RRP
rule and needs to be investigated.

At that point we had no comeback to an OSHA inspector to say,
no, we don’t think so, all the permits, everything is in place. He
saw the paperwork, he signed the paperwork. But he also stopped
the job. The general contractor, as I explained, had to spend ap-
proximately $10,000 in suits and gear and training, stopped the
job, slowed the job down down the road, and we find out that the
OSHA inspector was wrong.

Mr. FARENTHOLD. Well, thank you very much. It is almost lunch-
time, so I will yield back the short amount of time I have left.

Chairman IssA. All of us thank you.

We now recognize the gentleman from Massachusetts, Mr.
Tierney, for 5 minutes.

Mr. TIERNEY. Thank you, Mr. Chairman.

This is all very interesting. I think that what we established
early on is everybody here believes in a balanced economy. We
think that there has to be capitalism, but there has to have some
regulation. We want the regulation to be fair, we want it to be
about necessary things, we want it to be balanced. So we have just
spent a couple hours and we will probably spend a couple more
beating that dead horse around and around. But to the extent that
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we are all here to talk about hyperbole, these over-the-top allega-
tions that regulations are just, in and of themselves, bad or what-
ever, I don’t think it makes a lot of sense.

We had an economic collapse in 2007 that was right on the heels
of probably what was an era known mostly for its excessive deregu-
lation. So that didn’t work very well, and particularly with respect
to the financial services of Wall Street, but it was broader than
that. And now here we are looking at business. In the third quarter
of 2010, U.S. corporate profits were $1.66 trillion, trillion dollars,
up 60 percent. So if we are talking about, oh my God, over-regula-
tion the last 2 years, somebody is going to have to explain to me
how, in spite of all that onerous regulation and the dearth of jobs
and corporate success, they managed to make a 60 percent increase
and $1.66 trillion.

So I think what we want to do is weed out the hyperbole, get
down to it. If we want to have hearings on specific regulations that
we think are onerous or bad, let’s have the hearings. I mean, I
come from a community that can tell you story after story about
the fishing regulations from NOAA. So I am not opposed at all to
looking at those regulations, and we passed regulations and laws
that we proposed to deal with what we think was excessive enforce-
ment, excessive application and bad regulations. So that is what
this committee should be about, not this general hyperbole about
all regulations, and somebody supposedly likes regulations and
somebody doesn’t. It amounts to a bunch of nonsense.

But just to make a point on some of this, the talking points that
we get from some industries on an area that I happen to know
something about that on that, and I don’t want to seem like, Mr.
Alford, I am coming at you, but you were the loudest and the most
aggressive about this, and I want to maybe give you some informa-
tion that apparently you don’t have, because it seems to me you
were getting the private college talking points back to us.

You made a point about student loans not being taken away from
Sallie Mae and groups like that. We saved $60 billion in taxpayer
money, $60 billion. And what do we do with it? Besides paying
down some on the debt, which is a problem that we all have, we
increased Pell Grants for students who needed to have access to
college; we reduced the interest rates on student loans for students
that need to be able to get through school; we had an increase-
based repayment program so that now students can get out of
school and have a set amount of money they pay down their loans,
knowing that it won’t be a barrier to entry and that it can be a
way for them to take a job that they want when they get out and
to stay going on that; and we put money into community colleges
so that they can cooperate with industry and labor and the work
force investment board’s public sector to make sure people have the
skills and education ready to take jobs. Maybe we should have a
hearing about that and go forward.

But you talked also, Mr. Alford, about the student loan default
regulations and private for-profits, so let me tell you a little bit of
information we have had on hearings in the Education Committee
and the information that comes from that. It is set up to protect
students from taking on unsustainable debt. It is a debt that they
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can’t repay. It is to protect the taxpayers from high loan default
rates.

The Higher Education Act specifically put in a provision, and we
wrote it, so we know, career education programs that receive Fed-
eral aid must prepare students for a gainful employment in a rec-
ognized occupation. Now, regulation doesn’t just target the for-prof-
its; it applies to all of the institutions. It doesn’t affect students’
ability to get a loan; it talks about the universities and the colleges.
Students, they are held accountable for life. If they get a loan to
an institution that doesn’t provide them with the education or
skills to get a job, they can’t shake it. It affects whether they can
buy a house; it affects whether or not they ever have to go into
bankruptcy, which is very difficult for them. It affects every deci-
sion they make, their credit rating and so on down the line.

Colleges, however, aren’t generally held accountable at all. So
this regulation doesn’t even target the whole college; it just targets
those programs within the college that have a very low repayment
rate and a very high debt burden to those students. The college eli-
gibility for student aid is tied to a specific credit default rate. You
might want to know that the Cohort default rate for for-profits is
the highest; it is double the national average, it is 25 percent of
the students that go to those institutions default on that. Private
not-for-profits is 7.6 percent, and the public is only 10.8 percent.
For-profits enroll 1 out of every 10 students, but they get $1 out
of every $4 in Federal aid.

So this is all about protecting the taxpayers’ money and protect-
ing those students who end up with a big debt and no job in a place
that they can get it on that.

Now, in 2007, 92 percent of the undergraduates in the for-profits
borrowed

Chairman IssA. The gentleman’s time has expired. Is there a
question?

Mr. TIERNEY. No, there is not a question. There is an educational
process going on here since we were talking about the education,
and maybe a suggestion to the chairman that instead of all this hy-
perbole, we talk about specific regulations that might be a problem
that we can all agree on ought to be addressed. But I am happy
to yield back.

Chairman IssA. I thank the gentleman.

We will now recognize the gentleman from Pennsylvania who, for
57 years, he and his family have been small business people; I
think that comes out to be since 5 years old he has been a small
businessman, for 5 minutes, Mr. Kelly.

Mr. KELLY. Thank you, Mr. Chairman. First of all, I want to
thank all the panel for being here. It is interesting to get a lesson
from people that are running a business. It is $1% trillion in the
red each year, year after year, and I am sure you are going to take
that home and really learn from that.

But for people who really do have skin in the game and people
who do survive by doing it on both knees and looking into the
abyss, I have done it myself and I know how close we come each
day to not having our businesses anymore, so would you please, if
you could, just take a few minutes. Because the true trick is not
pulling a rabbit out of the hat, it is putting the rabbit in the hat
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to begin with. And I think that this body needs to understand that
where small business comes from, where business comes from is
not from government, it is from the private sector.

Mr. Buschur, I know what you are going through; I go through
the same thing. My business is down over 35 percent. Mr. Fredrich,
I understand what it is like to look into the abyss, I have done it
many times myself. The magic hours, the bewitching hours, which
most Members of Congress have never had to face because they
don’t sign the front of these checks, is between 2 and 4 a.m., when
your body may be fatigued, but your mind won’t let you sleep.

So, if you could, just walk us through some of the things that you
have had to do to keep your businesses open, keep jobs alive in
your community, and what you have had to do. So each of you if
you could just take a few minutes and maybe educate us on what
we need to hear and what the country has to hear from the people
VVlhO truly do lead this country, and that is the small business peo-
ple.

Mr. BUSCHUR. I guess one of my largest experiences last year
was in order for my company to bid public work and continue to
receive bonding, because of the previous year being extremely poor,
I had to financially put additional six figure dollars into the busi-
ness so I could secure bonding, which, again, allowed us to bid
those jobs but prevented us from replacing trucks, from replacing
bending equipment, things like that we should have to be more effi-
cient and be on top of our game.

It has just been a real tough battle to survive the problems and
the regulations being slapped on us. In all honesty, I respect what
is being said and I am not anti-safety or anti anything like that;
I just think it needs to be done as a team, and not as someone tell-
ing you here is what you are going to do and here is what you have
to do, and there is no explanation for reasons why.

Mr. FrREDRICH. Well, you will laugh when you hear this, but one
of the things that I have done is I built, well, I call it the penthouse
in our plant. I live 70 miles from our facility; our facility is in
Manitowoc and I live in Fond du Lac. So I leave on Monday morn-
ing from home and I stay in our plant every night, Monday, Tues-
day, Wednesday, and Thursday night; then I go home on Fridays.
I used to stay in the fashionable Comfort Inn, but that is $70 a
night and that adds up, so now I am living large; I have a bed, I
have a recliner, I have a 36-inch flat screen TV, and I sleep in the
plant with my dog.

Monetarily, the hardest thing for any business is cash-flow.
When you run out of cash-flow, you are dead; you can’t go any-
where. And I would hear talking about the r